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CHARLES L. HOLSTEIN. 


HE portrait which is the frontispiece 

of this number of the GREEN BAG 
distinctly exhibits the features of one who 
has the look of both a lawyer and a poet 
—both of which Charles L. Holstein, a 
leader of the Indiana bar, is admitted by its 
members to be. Themis and Erato —the 
muse of lyrical verse; or Themis and Cal- 
liope — the muse of epic poetry, are not 
so often in partnership as have been Themis 
and Polyhymnia, the muse of rhetoric and 
eloquence. But the instances of Sir William 
Jones, and of Sergeant Talfourd in England ; 
and in our own country of Joseph Story, of 
the Butler, who was attorney-general under 


President Jackson, and of his son, William | 


Allen Butler, and of Irving Browne — whose 
recently published lyrics entitled “‘ The House 
of the Heart,” are still winning praise from 
critics who had previously esteemed his 
editorship of a law journal,—can be cited 


as proofs of an excellent partnership of | 
the two kinds above referred to. From the | 
Holstein eyes Erato looks, while Themis 


shines from beneath his forehead. More- 
over, Polyhymnia, unseen, lingers on tongue 
and lips. 

Indiana lawyers have greatly illustrated 
jurisprudence; and the Indiana bar gave to 
the vice-presidency, an able lawyer in Hen- 
dricks, who was once Holstein’s senior part- 
ner. Indiana has other poets than Holstein, 
as witness, James Whitcomb Riley whose 
song-bursts yearly delight the Union, and 
Will Thompson who wrote the verse of 
“High Tide at Gettysburg,” and Joaquin 
Miller (a native of Indiana). Yet the 
popular prejudice of clients would be apt to 








shun the lawyer who was a poet; and per- 
haps no struggling attorney should even let 
it be whispered that he wrote verse. Merely 
referring to the lines of lawyer Holstein 
entitled, “I never hear the drums beat tlat 
I do not think of him,” which found guest- 
room in nearly every newspaper of the land, 
let me recur to him exclusively as an 
Indiana lawyer and orator; yet quoting, 
before taking leave of him as poet this one 
exquisite verse of his : — 

‘* Only the blind are safe: they cannot see 

The peril of thine eyes; nor feel their sway. 


Such eyes in Egypt once smote Antony 
When the great soldier gave a world away.” 


Charles L. Holstein was born fifty-four 
years ago in Indiana, and the locality of his 
birthplace, has about it a presidential aroma, 
for it was at the town of Madison, in Jeffer- 
son County. His father was a German 
emigré, of family and education, who, in his 
adopted country, won commercial spurs; 
and his mother, although native and to the 
manner born, was of immediate French an- 
cestry. From her the son inherited the 
tenderness impressed upon his verse; and 
from the father, business habits, industry, 
and worldly tact that gave him prestige 
among clients. At only fourteen years of 
age after undergoing at school what Irish 
pedagogues and good Father Prout have 
termed “ humanities,” young Holstein en- 
tered Hanover College, near the parental 
residence, in order to acquire what a lazy 
bones might call the inhumanities, meaning 
the classics, mathematics, logic, philosophy 
and history as taught in the average univer- 
sity; but like James Monroe, who quitted 
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William and Mary College to take part in 
the revolutionary war, young Holstein threw 
up Homer and the siege of Troy to enlist in 
the Indiana volunteers at the breaking out 
of the siege of Fort Sumter. He was then 
seventeen years old, but almost immediately 
his colonel, Thomas T. Crittenden, after- 
wards a distinguished general, made Hol- 
stein, sergeant-major. His term of enlist- 
ment for service on the fighting line of the 
Potomac having expired, he again enlisted 
in another—the fighting, twenty-second 
Indiana regiment; and was, because of 
previous service, made lieutenant, and be- 
fore the war closed, he became an assis- 
tant adjutant general under the Lincoln 
appointment; and as such served in all 
the south western campaigns, and especially 
distinguished himself in the famous battle 
of Pea Ridge in Arkansas. Ill health from 
exposure compelled his retirement under 
medical advice, and after some recupera- 
tion he resumed studies in Hanover College 
and after graduation, entered Harvard law 
school; and with the degree of LL.B., re- 
turned home to take a course ‘of local law. 
Upon admission to the bar in 1866, he took 
legal service with the firm of which Thomas 
A. Hendricks was senior partner — a gentle- 
man whose excelling qualities as an advocate 
became more or less obscured by his politi- 
cal affiliations. 

Captain Holstein’s partnership was next 
with Byron K. Elliott, and they managed a 
large business. Holstein especially excel- 
ling as a jury lawyer. But this connection 
was sundered when Elliott accepted the 
office of local judge in the Marion Criminal 
Court, a position subsequently exchanged 
for a promotion to the Supreme Court of 
the State. Holstein often enjoyed the pleas- 
ure of practising before his old partner. 
The former remained a lone fisherman with 
legal nets, until August, 1871, when Federal 
Attorney General Williams of the Depart- 
ment of Justice commissioned Holstein as 
assistant to the Federal district attorney 





of the Indianopolis District. At the same 
time he was junior partner in the law firm 
of Hanna, Kneffler and Holstein. He, how- 
ever, became so essential as a prosecutor 
that when the celebrated prosecution of the 
whiskey conspirators began, he was obliged 
to sever his private law connection and bring 
his whole time to that Federal prosecution. 
In it Mr. Holstein exhibited a keen detec- 
tive talent in exploiting motive and arrang- 
ing evidence. He was, however, prosecutor 
without being ever persecutor. Courteously 
tenacious and elastic in treatment of ‘hostile 
testimony, he was a keen cross-examiner ; 
knowing when to cease, and how to avoid 
risks of questioning too far an interested or 
partisan witness — matters which some, and 
especially young, lawyers are apt, perhaps 
impulsively, to overlook. 

Holstein was alert and never discomposed 
by apparently losing results of evidence, and 
in every respect he proved to be an excel- 
lent lawyer. He showed that his learning 
was grounded upon principles, and not 
merely dependent upon case-law. Although 
highly oratorical he never sacrificed logic to 
mere rhetoric. He not only interested, but 
he convinced and persuaded. He possessed 
musical intonation and knew how to use an 
emotional gamut of voice. His briefs in the 
published State or Federal reports attest Mr. 
Holstein’s professional vigor and learning. 

In the trial of the defrauding whiskey 
conspirators he exhibited so much skill that 
he was not only complimented by the De- 
partment of Justice, but he was offered a 
special retainer to assist in conducting 
similar prosecutions in New Orleans, which 
ill health compelled him to decline. When 
a vacancy in the office of district attorney 
occurred, President Hayes appointed Hol- 
stein to the office, and he was retained under 
Arthur, but-of course, surrendered it at the 
political change of administration, when 
Grover Cleveland became President in 1885. 
He was during his terms, the youngest district 
attorney under the Department of Justice. 
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He next practised alone in Indianapolis. 
In 1887, he was induced to add his experi- 
ence to a Chicago firm (Flower, Ramy and 
Holstein), but in 1890, after much success 
in the Lake City, domestic reasons impelled 
his return to Indianapolis, and he became a 
member of the firm of Holstein and Barrett, 
now Holstein and Hubbard. 

Mr. Holstein’s oratorical accomplishments 
have caused him to be much in demand for 
the political and the address platform and at 
public banquets. His published addresses 
upon occasions when the memories of both 
Lincoln and Grant were in touch with popu- 
lar gatherings are as delightful to read as 
they were to hear under influence of mag- 
netic eyes, dulcet tones and graceful gesture. 

A sample of Mr. Holstein’s rhetoric and 
of his remarkable use of apt imagery may 
now be appropriately submitted, because his 
nist prius summings up and arguments were 
and are tinctured with similarity of style. 

The occasion is a Chicago banquet given 
by the celebrated Marquette club upon 
Grant’s birthday, 1895. The Auditorium 
vast banqueting hall is crowded with din- 
ner guests from many western cities. Mrs. 
General Grant and “ Nellie” are there, and 
enthusiasm crowns all the hours. A toast 
is announced—‘“ The Volunteer Soldier,” 
and Holstein rises to respond to it. The 
eight hundred guests cease clash of knives 
and forks and the waiters become statues, 
and all bend to listen, for his fame as an 
orator is widely known. He commences 
with the sentence ‘“ ‘All mankind,’ said Emer- 
son, ‘love a lover,’ and it is equally true that 
all womankind as well as all mankind love a 
fighter.” 


That is his text. Before juries or judges 


it has been his aim to begin with an_epi- 
grammatic text which is to become the neck- 
lace thread upon which shall be strung all 
the beads of logic and oratory. He con- 
tinues: ‘Dr. Johnson said to Boswell ‘ every 
man thinks meanly of himself for not having 
been a soldier. 


His profession has the 





dignity of danger. Military glory is not only 
the most dazzling, but it is the most endur- 
ing.’ In that Johnsonian light are we met to 
do honor to the memory of a great captain 
—‘fit to stand by Cesar and give direc- 
tions.’ Under him across a continent from 
the great seas to the great rivers, on moun- 
tains, and on plains, the smoke of battles 
darkened the skies with pillars of clouds by 
day, and the camps of bivouacked armies 
lighted them with pillars of fire by night. 
The thunders of the heavens were silenced 
by the thunders of the guns. 

“The war is over. The scars on both 
sides are badges of soldierly honor. Arms 
are stacked and the ranks are broken. Their 
swords are beaten into plowshares, and their 
spears into pruning hooks, and the love- 
birds are nesting in the mouths of the dumb 
cannons. 

‘Let us have peace” was the last com- 
mand of the great commander, whose birth 
we commemorate to-night. The blue and 
the gray are brothers. To-night, with thirty 
years between us and the dead echo of the 
last gun of the last battle, it would seem in- 
vidious and ungracious to leave unsaid some 
words of appreciation of our friends the 
enemy — the gallant soldiers of the South. 
Grant left untaken and untouched the sword 
of Lee. We are bigots indeed if we do not 
honor Confederate soldiers, as such, for their 
courage. Mistaken in their belief, but be- 
lieving in their mistake, honestly, devotedly, 
and bravely they fought a losing fight. 
Braver soldiers never faced a foe in battle. 
Honor paid to them for their valor is honor 
to the Union soldier. The valor of each 
proves the valor of both.” 

Indiana is as proud to-day of her lawyer- 
orator Holstein as ever were Maryland of 
her Winter Davis, the Bay State of her 
Choate, or New York of her Conkling. 

Is it not for the Junior Bar of the Union 
to see to it that the potency and grandeur 
of legal oratory shall not pale in the next 
generation? 
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THE LAW OF THE LAND. 


X. 


THE PRICE OF HEARTS. 
By Wm. Arcu. McCLean. 


POUND of flesh, to be by him cut 

off nearest the merchant’s heart at 
three thousand ducats was the price nom- 
inated in the bond of Shylock. A pound 
of flesh, but with it no jot of blood, Shylock 
admitted in making his bargain was not so 
profitable as flesh of mutton, beef or goats. 
The nominated price was for a pound, 
neither less nor more. 

In these later times it is not of flesh alone 
nearest the heart, nor of bloodless flesh that 
prices are nominated. It is the heart itself, 
full of hot blood, of more or less weight, 
that is bought and sold. It is more profit- 
able now than flesh of mutton, beef or 
goats, and its price exceedeth that of all 
other flesh. To have value there is need of 
but one requisite, it must be a broken heart. 
The break need not be made manifest by 
physical appearances, a mental break, an 
emotional break, or an imaginative break is 
sufficient. 

In ancient Venice three thousand ducats 
was the price of a pound of flesh of a mer- 
chant. This epicurean nineteenth century 
has lost all taste for the flesh of man. The 
market price for it established of old has 
dropped out of sight. It has no price and 
there is no market for it. It is a daintier 
morsel that is now dealt in, whose market 
value fluctuates up and down in price in 
the market where it is bought and sold. 
It is the heart of woman. 

It can not be -said that the price of the 
hearts of women is regulated by any law of 
supply and demand. To the one selling it 
is the only heart she has in the world, while 
to the buyer there are other hearts in other 
fish that swim in the sea. Like other com- 





modities, however, the market price of hearts 
is not fixed by the seller alone. It takes 
two to make a bargain and the price paid 
for a heart very seldom bears any compari- 
son to the price asked. 

It is interesting in this connection to note 
the prices woman has estimated as the value 
of a woman’s broken heart. It is rare that 
she asks a greater sum than fifty thousand 
dollars for her heart. Occasionally she 
asks from twenty to twenty-five thousand 
dollars. Frequently ten thousand dollars is 
asked. The price more usually asked than 
any other is five thousand dollars, and it is 
known that as low as one thousand dollars 
has been asked, but not less than that. It 
must be remembered that these are the 
prices asked for hearts punctured and torn 
with mental and emotional rents and tears, 
for the world over, the whole heart of 
woman is beyond value, priceless. 

It is unfortunate for woman that the price 
of her heart is fixed by mankind. Though 
she may name a price, it is not the market 
price ultimately fixed by mankind. It must 
be admitted that there seems to be some in- 
herent mistake in this order of business but 
so it is; woman is always the seller, man the 
buyer, and man ultimately fixes the price to 
be paid by man for the broken heart of 
woman. 

This market of broken hearts is found in 
courts and juries. Woman brings her ac- 
tion for breach of promise of marriage and 
man pays the price nominated by juries, es- 
timating the value of the woman’s broken 
heart. 


There are-so many elements that enter 
into making up the price that it is impossi- 
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ble to give any general rule to arrive at the 
particular price of any one broken heart. 
The wounded spirit from a broken engage- 
ment, the unmerited disgrace of being jilted, 
and the probable solicitude about a future 
married state which would be the conse- 
quence of desertion after a long courtship, 
are considered to be legitimate claims for 
pecuniary compensation. The pain of the 
breach of promise, the mortification, the 
distress of hearing of the marriage to an- 
other, the harm to prospects, the length of 
time the suitor courted, the numerous gifts, 
the preparations for marriage, the purchas- 
ing of a trousseau are all elements going to 
fix the value of a broken heart. The wealth 
of the man who must pay for-the broken 
heart is also an element, for in hearts as in 
everything else the more a man is worth 
the more he is charged for his purchases. 
The courts justify this element of value on 
the ground that the loss to the owner of a 
broken heart would be greater in missing 
marriage with a rich man able to furnish 
the luxuries of existence than with a poor 
man. 

It would seem that geographical location 
is an unconscious element in the price of 
hearts. The heart of a country maiden 
fixed by a jury of her countrymen will bring 
less than the heart of her city sister fixed by 
a city jury. This is not occasioned by any 
relative values of the hearts, but by the rela- 
tive value of the worth of money in the 
two sections. 

The buyer often attempts to evade the 
payment of the price of the broken heart 
by an attack on the character of its owner. 
If he fails in this attempt it will prove a 
boomerang and increase the price. In such 
an attempt the man stakes all on the law, as 
it is written, that the heart of the woman of 
ill repute is without value if she succeeds in 
winning a promise of marriage in ignorance 
of her true character. The law will not en- 
force a contract of marriage in favor of a 
party to it who is not_fit to be married at 





all. If, however, the true character of the 
woman is known to the man when he makes 
his promise, then even the broken heart of 
the woman of ill repute has value. 

The heart of the flirt has value, though 
the market price can be said to be away 
under the par value of most hearts. It has 
been held that a previous contract to marry 
existing between the woman to a third per- 
son is no defense to the breach of the par- 
ticular contract of marriage made by the 
party in issue, nor was the fact of previous 
engagement admissible in evidence in miti- 
gation of damages. In the case where the 
law was so declared, the flirt asked the very 
low price of two thousand dollars for her 
heart and received but one thousand dol- 
lars for it. Under this ruling it can be con- ° 
ceived that some woman some day will 
speculate upon the value of her broken 
heart. She will be a summer girl who will 
not be able to prevent a dozen different 
men making promises of marriage with her. 
The end of the season followed by a dozen 
actions for breaches of promise will make 
of the defendants autumn men. 

Those who back out after the day of mar- 
riage is fixed seldom escape, for one who 
contracts to marry at a fixed future day and 
refuses to fulfil is liable at once to an ac- — 
tion for breach of promise. In one instance, 
where the woman was keeping boarders and 
discharged them, prepared to give up the 
house, gave away her furniture and made 
arrangements to leave her house on the 
day after the wedding to which she had 
invited guests, the price of her heart was 
fixed at fifteen hundred dollars. In another, 
where the guests were invited to the wed- 
ding but the bridegroom came not thereto, 
the bill was two thousand dollars. There 
are exceptions to all rules, so it follows that 
because the wedding day has been fixed and 
the guests invited that there is no relief for 
the missing groom sometimes. He may have 
been run down and be lying in a hospital 
or may have been so absent minded as to 
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have forgotten the date, so courts have held 
that offers afterwards in good faith to con- 
summate the marriage would relieve him. 
The woman must be long suffering, if the 
man asks a postponement of the marriage and 
gives sufficient reasons — thata jury must be 
the judge of — accompanied with new offers 
to consummate at a future date; she must 
submit or he may be held not to be at fault, 
even though his dilly-dallying has broken 
the woman’s heart. 

Because a woman has a little spirit and 
after being jilted returns the engagement 
ring, it is no defense that the return of the 
ring was a free and voluntary relinquish- 
ment of the man from the payment of the 
bill for the broken heart. The woman tes- 


* tified that “ after three months’ engagement 


the man commenced to break off; when I 
learned he was in earnest it almost made 
me crazy. I could not eat or sleep. I 
went to him, he treated me very cool, said 
it was time to break off the engagement, 
that his feelings were changed, that he 
could not marry me, that he loved another 
woman, that he loved her before he met me. 
I took off the ring he had given me and 
gave it up to him and told him he did not 
talk that way when he courted me, and won 
my love and told him the way he had 
treated me had broke my heart.” The 
price for this tragedy of a woman’s heart 
was fixed at three thousand dollars. 

An Indiana man turned the tables on a 
woman. He reasoned if a rich man must 
pay more than a poor man to break a heart, 
that the law must recognize other distinc- 


- tions. He was accordingly permitted to 


prove that he was subject to fits of epilepsy 
to bear in mitigation of damages, as the 
advantages of a union with such a man as 
he was would be much less in a commercial 
sense than if he were in full health and vigor 
with a reasonable expectation of long life 
and good health. It is doubtful whether 
the distinction made in this case could be 
appreciated by those who furnish hearts to 





be broken and valued. They would doubt- 
less reason that the older the man is, the 
poorer his state of health and the heavier 
his pocket book, the greater their pain ahd 
distress for the havoc made of their hearts. 

Bluffing with broad washes of white lies 
is not allowed in the market of hearts. A 
woman is not bound to relate anything at 
all about her family connections, or her 
past history, or any other facts to. show the 
desirability of a match with her, but when 
she does talk of such things she is bound to 
state the facts truly. It has been held that 
a man is not justified in refusing to perform 
a contract to marry on the ground that the 
woman has some negro blood in her veins, 
or that her motives were mercenary, if there 
is no fraud on the woman’s part. However, 
where one having the taint of negro blood 
falsely tells of the high standing of her fam- 
ily or parentage to mislead, the man can 
legally refuse to perform his part of the 
contract and escape the payment for the 
heart that may be broken. A good legal 
bluff by woman must be an artistic exposi- 
tion of the things she does not do, and the 
thoughts she does not speak. 

It is one thing to attack the character of 
a woman, and another to do it success- 
fully, and unless so done it is better for 
the man never to attempt it. Juries do not 
like unproven suggestions or insinuations. 
They lose patience with a man who jilts a 
woman and then seeks to escape the pay- 
ment of his fun by attacking her character. 
In one case the attempt was only so far suc- 
cessful as to reduce the price of the heart 
to five hundred dollars, in others the value 
ran a little higher than the average price of 
hearts, to three and five thousand dollars. 

A large number of the cases suggest the 
conclusion that a woman’s heart is not alto- 
gether broken by being jilted. A woman 
might allow her heart to be jilted as a mer- 
ry sport, if man did not add insult to injury 
by immediately attaching himself in mar- 
riage to some other woman. This is the 














The Law of the Land. 





37! 





act that breaks and shatters hearts. Then 
after the honeymoon of the marriage made 
comes the breach of promise for damages 
for the one not made. In one case where 
the man kept telling the woman he would 
never marry any other girl but her, and his 
letters were ‘signed “yours forever until 
death,” and married another girl, the price 
of the broken heart was fifteen hundred dol- 
lars. Similar circumstances in other cases 
realized for broken hearts, two, three and 
five thousand dollars. 

All circumstances attending the breach 
are admitted in evidence in aggravation of 
damages. A proposition to procure a false 
certificate of marriage, the courting of 
another and a richer woman, are matters 
allowed to go to the consideration of the 
jury. In a case, after the woman brought 
her action for breach of promise, naming as 
the damages done her heart five thousand 
dollars, she would meet the man on the 
street who would taunt her by hallooing 
after her “five thousand dollars damages,” 
and this circumstance helped to make the 
price paid for that heart three thousand 
dollars. 

A man can break a heart and be liable 
for the price thereof without making a 
direct and positive proposal of marriage. If 
through faint heart or deliberate purpose 
the man beats around the bush, he may be 
made to pay for a broken heart as easily by 
circumstantial evidence, as many aman has 
been hung by the same evidence. The sit- 
uation of the parties, the length of time the 
man pays attention as a suitor, the numer- 
ous gifts or presents made from time to 
time, the understanding between them, 
evinced by their actions before their friends 
and relations, are all elements going to 
prove contract of marriage. Where in’ 
small country villages a fellow does not go 
twice with the same girl until the gossips 
have them engaged, it can be seen how 
soon the man may be in a position to be- 
come the purchaser of a broken heart. 











Married men seem to be a class exempt 
from all liabilities in the matter of breaking 
hearts. A married man can win the love of 
as many other women beside his wife as he 
can persuade to love him, and then break 
their hearts with a reckless abandon and it 


will not cost him a penny. It is nothing 
but a merry sport, for it is written that the 
promise of a married man to marry when a 
divorce should be decreed between himself 
and his wife in a suit pending, is contrary 
to public policy and void. In consequence 
the gay married Lotharios go scot free. 

There is an element of the humorous about 
hearts when the story of their brokenness 
is revealed in courts. The assessment of 
damages of the broken heart in cash by a 
jury is contrary to the preconceived ideas of 
the romance and poetry clinging around 
hearts. It seems to clash with the eternal 
fitness of things to hear the tale of a broken 
heart told in court, or afterwards to read the 
tale in a somber legal report in the blunt 
style of testimony, leading toward the 
climax, the price of a human heart. One 
longs for the appearance of a Daniel or a 
Portia to set matters straight in a dramatic 
way. The humor in it often becomes a de- 
pressing foolishness. 

An amusing incident was introduced in a 
case in a letter written by the woman to the 
man after he stopped visiting her, saying she 
did not want him, which the man asked the 
court to construe as a voluntary release, 
which construction was however refused. 
Here are snatches of the letter. 

‘If you want to make fun of me you must 
go somewhere else to do it, for no one in this 
neighborhood thinks anything of you. I 
suppose you think that you have got a rich 
one now, but such is not the case, everyone 
knows how rich they are. Well if I am 
poor I do not wear one hat for five or six 
years like she does, and turn it hind part be- 
fore like she does. You always promised 
me that you would marry me and I have 
been told by dozens of people to sue you 
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and get some of your money. I don’t want 
you, for I know that I would have a devil’s 
life of it. You think you can worry me but 
you cannot do it. Now I am going to use 
you as bad as the law will allow me to do it. 
If you were poor I would not do anything 
with you, so rich, so gossiping, so deceitful, 
so fun making, underhanded and sneaking. 
I pray night and day that you may never 
prosper in this world. I just pray for every 
hair in your head to come out.” 

The writer of the above letter realized 
$2,000 out of her broken heart. 

In passing it may be noted that juries do 
not relish silly letters written by men to 
women. They always have a tendency to 
make the price of hearts dearer. 

The price of hearts rests largely in the 
discretion of the jury, and is seldom inter- 
fered with by the court except where the 





jury is influenced by prejudice, passion or 
corruption. In West Virginia a heart that 
brought $10,000 was held not to be exces- 
sive. In another state $4,000 was held to 
be excessive where there were no circum- 
stances of aggravation, while in still another 
$4,000 was held not to be excessive. The 
price of a Texas heart at $7,500 was sus- 
tained. A few years ago in New York City 
the silly letters of Baby Bun to Darling 
Dumpling forced the price of a heart up to 
$45,000. 

The general value, however, of broken 
hearts in their market may be stated to be, 
that for an ordinary broken heart stripped 
of many of the elements that make value, 
the price is about $1,500. Location and 


other circumstances that make value, usually ~ 


force the prices up from $3,000 to $5,000. 
Higher priced hearts are the exceptions. 
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A NEW METHOD OF ACQUIRING TERRITORY. 


By JAMES W. STILLMAN. 


MONG recent events in the history of the 

& United States, perhaps there is none 
of greater importance than the passage by 
Congress of the joint resolution annexing the 
Hawaiian Islands as a part of the territory 
of this nation, which joint resolution was ap- 
proved by the President on July 7, 1898. 
For several weeks previous to this action 


on the part of Congress, the expediency’ 


thereof was made the subject of a long 
debate in both Houses and was quite freely 
discussed in the daily press and on public 
platforms throughout the country; and many 
important considerations were urged on both 
sides of the question. Concerning the wis- 
dom of this measure the writer will express 
no opinion, as that is purely a political ques- 
tion the discussion of which would be for- 
eign to the general scope and purpose of 


this magazine; but he proposes to confine 


his observations strictly to the question 
whether or not, the recent action of Con- 
gress in annexing these islands to the United 
States by a joint resolution was in accordance 
with the Federal Constitution. 

The only provisions therein contained re- 
lating to this question are the following : — 


The Congress shall have power to declare war, 
grant letters of marque, and reprisal and make 
rules concerning captures on land and water. 
(Clause 11, Section 8, of Article I.) 

He (the President), shall have power, by and 
with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators pres- 
ent concur. (Clause 2, Section 2, of Article II.) 

New States may be admitted by the Congress 
into this Union; but no new State shall be 
formed or erected within the jurisdiction of any 
other State; nor any State be formed bythe 
junction of two or more States, or parts of States, 
without the consent of the Legislatures of the 
States concerned as well as of the Congress. 
(Clause 1, Section 3, of Article IV.) 





It will be perceived that according to the 
first provision of the Constitution above 
quoted, Congress possesses the sole power 
to declare war, although the purposes for 
which that may be done are not specified, 
being left entirely to the discretion of that 
body. Therefore, it may declare war against 
any nation or people in the world for any 
purpose which in its judgment may be 
necessary. Accordingly, it may do this for 
the sole object of conquest and for the 
acquisition of territory thereby. But the 
right to acquire territory by this method is 
not involved in the present discussion, as our 
Government has never declared or waged 
war against the Republic of Hawaii; and 
consequently this is not territory acquired 
by conquest. 

According to the second provision of the 
Constitution above quoted, the President has 
the power to make treaties with other na- 
tions hy and with the advice and consent 
of the Senate, provided two-thirds of the 
Senators present concur with him therein. 
A treaty is an agreement or a compact be- 
tween two or more sovereign States, negoti- 
ated by authorized agents thereof, and duly 
ratified by the sovereign power of each of 
the respective parties thereto. The subject 
matter of treaties has been and is almost 
unlimited; and no species thereof is more 
common than that by which foreign territory 
is acquired; and in considering the extent 
of this power we have aright to assume that 
it is possessed by our Government as fully 
and as completely as it is by any other; 
and unless it be restricted in a manner which 
the language of the Constitution does not 
require, thus rendering the United States 
inferior to all other nations in this respect, 
it must be admitted that this is a proper 
method of acquiring territory. But as no 
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treaty between the United States and the 
Republic of Hawaii having for its object the 
annexation of the latter to the former has 
been ratified by our Senate, the considera- 
tion of the right to acquire territory in this 
manner is rendered entirely unnecessary in 
this discussion. It is true that such a treaty 
was submitted to the Senate by President 
McKinley on June 16, 1897, during the 
special session of Congress called to con- 
sider the tariff question; but as it was found 


impossible to obtain the requisite two-thirds. 


vote for its ratification, no action was taken 
upon it. It is a self-evident proposition 
that had this treaty been ratified, the joint 
resolution above referred to would have 
been rendered entirely unnecessary; and to 
say that whenever it is impossible to obtain 
the requisite two-thirds vote for the ratifica- 
tion of a treaty, Congress, by a mere major- 
ity of each House, can properly pass a joint 
resolution in its stead, is to introduce a new 
principle into our constitutional law. 

As this territory has not been acquired 
by either of the methods above treated of, 
the question now arises whether or not the 
joint resolution by which this was sought to 
be done was in accordance with the Con- 
stitution; and this leads us to examine the 
third provision thereof above quoted by 
which Congress is authorized to admit new 
States. It is evident that unless this action 
of Congress can be justified by this clause 
it has no justification whatever in the Con- 
stitution, as that is the only one under which 
that body has assumed to annex the Hawai- 
ian Islands to the United States as a Ter- 
ritory. Will any one seriously contend that 
the power to admit new States into the 
Union and the power to acquire foreign 
territory are identical, and that this clause 
was intended by the framers of the Constitu- 
tion to confer the latter authority upon Con- 
gress? Hitherto in the history of the coun- 
try no State has ever been admitted into 
the Union which was not previously a part 
of the territory belonging to, and under the 





jurisdiction of, the Federal Government, with 
the single exception of Texas which was so 
admitted on December 29, 1845; nor has 
any attempt ever been made to, acquire 
territory by a simple act of Congress. Pre- 
vious to and at the time of the adoption of 
the Constitution, the Federal Government 
owned, or assumed to own, a large tract of 
land northwest of the Ohio River, which had 
been acquired along with our independence 
from Great Britain. We have since obtained 
great acquisitions of territory from France, 


Spain, Mexico, and Russia; from France 


—the territory known as Louisiana; from 
Spain— Florida; and from Mexico—Cali- 
fornia, New Mexico, Utah, and extensive 
districts of country lying along our southern 
boundary; and from Russia— Alaska. Out 
of our original territory and these various 
acquisitions thirty-one States have already 
been admitted into the Union which was 
originally composed of only thirteen; and 
territory still remains out of which a few 


_more may yet be admitted. In the treaty 


with France which was concluded on April 
30, 1803, by which the Louisiana territory 
was ceded to the United States, it was pro- 
vided that “ the inhabitants of the ceded ter- 
ritory shall be incorporated in the Union of 
the United States and admitted as soon as 
possible, according to the principles of the 
Federal Constitution to the enjoyment of all 
the rights, advantages, and immunities of 
citizens of the United States” (Statutes at 
Large, Vol. 8, p. 200); and a similar provi- 
sion is contained in each of the other treaties 
annexing the above-mentioned Territories to 
this nation. Therefore, as this territory was 
acquired only for the purpose of forming 
new States out of it, which were afterwards 
to be admitted into the Union, it became 
necessary to incorporate into the Constitu- 
tion a clause which would authorize Con- 
gress to admit them when they should 
possess sufficient population and should be- 
come in other respects qualified for state- 
hood. But it was not contemplated by its 
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authors that any foreign or independent na- 
tion should ever be admitted into the Union 
as a State under the clause in question. 

The writer does not deny the power of 
the Federal Government to acquire territory ; 
but he insists that if that is to be done at 
all, it must be done in accordance with the 
provisions of the Constitution; and unless 
it can be shown that this power has been 
therein conferred upon Congress either by 
express grant or by necessary implication, 
it does not exist, as according to Article X 
of the Amendments, 

The powers not delegated to. the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or 
to the people. 

It is evident that the power to admit new 
States is one thing and that the power to 
acquire territory is another; and it is man- 
ifest that the provision of the Constitution 
which confers upon Congress the former 
cannot also confer upon it the latter; and 
as it has already been shown that the first 
two. clauses above quoted have no applica- 
tion to this proceeding, the conclusion fol- 
lows inevitably that the action of Congress 
under consideration was entirely without 
constitutional authority. 

There is no pretence that Hawaii has 
been admitted into the Union as a State, 
and that she is to be immediately represented 
in both Houses of Congress as are all the 
other States. On the contrary, she is to be 
held and governed as a Territory or as a 
Colony; and whether or not she will ever 
become a State and a member of the Federal 
Union remains to be determined at some 
future time. Unless the purpose of acquir- 
ing these islands is to fit them for statehood, 
the Government of the United States has no 
constitutional power to hold them in a subject 
condition or to govern them as a Territory or 
as a Colony. In support of this contention 
the writer will quote the following paragraph 
from an opinion of the Supreme Court de- 
livered during the December term, 1856: 








“There is certainly no power given by 
the Constitution to the Federal Government 
to establish or maintain colonies bordering 
on the United States or at a distance, to be 
ruled and governed at its own pleasure, nor 
to enlarge its territorial limits in any way, 
except by the admission of new States. That 
power is plainly given; and if a new State 
is admitted, it needs no further legislation 
by Congress, because the Constitution itself 
defines the relative rights and powers, and 
duties of the State, and the citizens of the 
State, and the Federal Government. Aut 
no power is given to acquire a Territory to 
be held and governed permanently in that 
character.” (Dred Scott vs. Sandford, 19 
Howard, 446.) 

The writer contends that the provision of 
the Constitution authorizing Congress to ad- 
mit new States was intended by its authors 
to apply only to such States as might be 
formed out of territory already belonging to 
the United States and out of such other ter- 
ritory as it might afterwards acquire by the 
treaty-making power and by conquest, but 
that the clause was not designed to mean 
that a foreign nation can be immediately ad- 
mitted into the Union without first having 
been acquired as a Territory in the manner 
just indicated. In support of this contention 
he will cite the opinion of Thomas Jefferson, 
who, in a letter addressed to Mr. Brecken- 
ridge on Aug. 12, 1803, asserted that “ The 
Constitution has made no provision for our 
holding foreign territory, still less for in- 
corporating foreign nations into our Union.” 
(Jefferson’s Works, Vol. IV. p. 500.) The 
same opinion is also expressed by him in an- 
other letter addressed to Wilson C. Nichols 
on September 7 following, and published in 
the same volume on page 505. As this is 
the construction which was placed upon the 
Constitution by one of the most eminent 
statesman during the early period of our 
national history, and one, who, although 
not a member of the Constitutional Con- 

1 The italics are the writer’s. 
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vention, must have been perfectly familiar 
with the purposes of that body, it ought to 
remove any possible doubt which may exist in 
the mind of the reader as to the lack of the 
power of Congress either to acquire territory 
or to admit other nations into the Union. 

If the Supreme Court in its opinion in the 
case of Dred Scott vs. Sandford, from which 
a quotation is above made, intended to be 
understood as asserting that Congress has 
the power to acquire territory by a joint 
resolution under the clause authorizing it to 
admit new States, it is only necessary to 
mention the fact that this point has been 
otherwise definitely settled by the decision 
of the same court rendered on May 19, 1890. 
It then declared that 

‘The power to acquire territory, other than 
the territory northwest of the Ohio River 
(which belonged to the United States at the 
adoption of the Constitution,) is derived from 
the treaty-making power and the power to 
declare and carry on war.” (Mormon Church 
vs. United States, 136 U.S. 42.) 

As the court in this opinion does not re- 
fer to any other mode of acquiring territory 
than those mentioned in the above-quoted 
sentence, it is fair to presume that it does 
not believe that territory can be acquired in 
any other manner than by treaty or by con- 
quest; and as Congress does not possess the 
treaty-making power which is lodged in the 
President and the Senate, and asthese islands 
have not been acquired by conquest, the 
writer thinks that they have not been con- 
stitutionally annexed to the United States as 
a part of its territory. 

It must be apparent to all who are familiar 
with American history that it affords no 
precedent for this extraordinary action on 
the part of Congress. It is true that the 
friends and the advocates of this measure 
are accustomed to refer to the admission of 
Texas into the Union as a State as though 
it were a precedent justifying the annexation 
of the Hawaiian Islands to the United States 
as a Territory by a joint resolution of Con- 





gress. Whether or not the first mentioned 
action by Congress was strictly within its 
constitutional powers is a question on which 
some of our ablest statesmen and jurists 
have held different opinions. Among those 
who denied the power of the Federal Legis- 
lature to admit Texas into the Union as a 
State, was no less a man than Daniel Webster, 
who has been called “the great expounder 
of the Constitution.” This may be seen by 
reference to a speech delivered by him in 
the Senate on December 22, 1845, and 
published in Volume V. of his Works, p. 55. 
Although opposed to her admission at all, 
he contended that she should first have been 
acquired as a Territory under the treaty- 
making power before being admitted into 
the Union as a State; and several other 
prominent statesmen were of the same 
opinion. If this be true, this precedent is 
of no value whatever in determining the 
question under consideration, as one exercise 
of unconstitutional power, if this was one, 
can be no justification for subsequent acts 
of the same character. 

But conceding for the purpose of this 
argument that Texas was properly admitted, 
that fact affords no justification for the an- 
nexation of Hawaii as a Territory or for her 
admission as a State; for the two cases are 
not at all parallel, as the writer will proceed 
to demonstrate. Texas was formerly a part 
of Mexico. She seceded from that country 
in the year, 1836 and established an inde- 
pendent government of her own; and the 
United States, on March 1, 1837, recognized 
her independence and her title to a place in 
the family of nations; although Mexico still 
asserted dominion over her; and a condi- 
tion of war existed between the two countries 
to determine the question where should be 
the boundary line separating the one from 
the other. Under these circumstances the 
Government of the Republic of Texas made 
overtures to the United States for annexa- 
tion thereto; and after negotiations for that 
purpose had been entered into between the 
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Presidents of the two countries, a treaty of 
annexation was prepared and submitted to 
the Senate of the United States, which, on 
June 8, 1844, was rejected by a very large 
majority. Near the close of the second ses- 
sion of the Twenty-eighth Congress, a joint 
resolution giving the consent of that body 
to the erection of Texas into a State, with a 
republican form of government, for admis- 
sion into the Union upon certain conditions 
and under certain guaranties therein spe- 
cified, was passed by both Houses and ap- 
proved by the President on March 1, 1845; 
and the Congress of that Republic, having 
complied with these conditions and accepted 
these guaranties on June 23, and the Repub- 
lic having assented to the proposals of our 
Government by a delegated convention, be- 
ginning its session on July 4, which action 
having been ratified on October 10, by a 
popular vote of 4174 to 312, a joint ‘resolu- 
tion declaring her to be one of the States 
and admitting her into the Union, was 
passed by the Congress of the United States 
and approved by the President on Decem- 
ber 29, all in the same year. 

Having thus briefly related the circum- 
stances under which the admission of Texas 
into the Union was accomplished, let us con- 
trast them with those under which it has 
been attempted to annex the Hawaiian Is- 
lands to the United States as one of its Terri- 
tories. Until within a comparatively recent 
period, Hawaii has been an independent 
country, recognized as one of the nations 
of the earth, and, according to international 
law, the equal of any of them; and while she 
remained in that condition her people never 
manifested the slightest desire to become a 
part of this or of any other country, and, if 
left entirely to herself, she would, in all proba- 
bility, have continued to be a separate and 
distinct nation. But in the course of time 
her territory was overrun by foreigners, un- 
til her native people found themselves in a 
small minority of the whole population ; and 
at the present day, out of a total of 109,020 








persons, the natives number only 31,019. 
In January, 1893, it was announced in the 
newspapers that the Royal Government of 
these islands had been overthrown by a rev- 
olution, and that a Provisional Government 
had been inaugurated in its stead, which had 
been recognized by the American Minister, 
who had determined to support it by caus- 
ing marines to be landed from a United 
States man-of-war, for the alleged purpose 
of protecting the property of American citi- 
zens, and that this Provisional Government 
had appointed a commission to proceed to 
Washington, and to tender these islands to 
the United States. Want of space does not 


‘ permit of giving a detailed history of this so- 


called revolution; nor is it necessary to do 
so, as it is quite generally understood by all, 
and denied by none, that the existing Gov- 
ernment of that country is neither more nor 
less than a usurpation, having been called 
into existence against the wishes of the na- 
tives by the superior power of the United 
States marines. It is this so-called Govern- 
ment which has thus taken upon itself the 
responsibility of transferring to this country, 
so far as it had the power to do so, the po- 
litical jurisdiction of another, without refer- 
ence to, and against, the’will of her original 
inhabitants, and in violation of her own Con- 
stitution, as it confers upon her Legislature 
no power to cede away her territory or her 
jurisdiction to any other nation. Nor is it 
pretended that any vote of these people has 
ever been taken on the proposition to annex 
the islands to this country. On the con- 
trary, the anti-annexationists held a mass 
meeting on September 6, 1897, and adopted 
resolutions declaring that nearly all of the 
natives, and a large majority of the people 
of the islands, were opposed to annexation, 
and fully believed in the independence and 
the perfect autonomy of the islands, and 
in the continuation of the Government of 
Hawaii as of a free and independent coun- 
try, governed by and under her own laws. 
As further evidence of the truth of the 
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writer’s contention that the vast majority 
of these people have no desire to become 
citizens of the United States, he will refer to 
the fact that out of a total population of more 
than one hundred thousand persons, less than 
three thousand have been consulted in the 
matter; and at least thirty thousand natives 
have never given their consent to this action 
on the part of Congress. 

The question is now presented to the cit- 
izens of the United States whether or not 
Congress have the power to annex a foreign 
nation as a Territory without first obtaining 
the consent of its people. If they do possess 
this extraordinary authority from what source 
does it flow, and what, if any, are its limita- 
tions? If Hawaii can be annexed in this 
manner, why may not England, France, or 
any other nation on the globe be also like- 
wise annexed? Nothing can be more self- 
evident than that such a radical departure 
from the settled policy of our Government 
as this is, never could have been contem- 
plated by the men who framed our Constitu- 
tion; and it is also perfectly clear that there 





is no analogy between the admission of Texas 
into the Union as a State, and the annexation 
of Hawaii to this country as a Territory by a 
joint resolution of Congress; for the Texans 
had repeatedly expressed their desire to be- 
come citizens of the United States, while the 
Hawaiians never have done so; and there is 
good reason to believe that had they been 
permitted to vote on the question of annex- 
ation they would have declared against it by 
an overwhelming majority. 

As it has been cleariy proven that there 
is no provision ef the Constitution authoriz- 
ing the passage by Congress of the joint 
resolution in question, and as it is a com- 
plete departure from the settled practice 
and policy of our Government in the acqui- 
sition of territory, the writer feels perfect- 
ly justified in expressing the opinion that 
the action of Congress in this matter is 
manifestly unconstitutional, and therefore, 
null and void; and he has no doubt that the 
Supreme Court will so decide if the ques- 
tion should ever be brought before it for 
adjudication. 





PRACTICAL JOKES. 


By IrvinG BROWNE. 


NE of the greatest pests in a commu- 

nity is a practical joker, and the law 
has very little patience with him. Justice 
does not allow her facial muscles to relax 
when a suitor comes before her complaining 
of injuries suffered through the unfeeling 
horse-play of another. So there is small 
mercy found in the courts for those funny 
but misguided persons who scare nervous 
people into fits, or point pistols at them, or 
duck them in chilly ponds. Such has been 
the uniform tendency of the courts from first 
to last. A not inconsiderable number of 
cases recorded in the reports evince the 





utter want of sympathy in the courts with 
playful offenders of this noxious descrip- 
tion. An injury committed with a feeling 
of honest malice is more respectable than 
the callous pranks of the practical joker 
played with a silly grin. A glance at these 
curious cases will repay the reader. 

In Fenton’s case, 1 Lewin C. C. 179, 
where the prisoners, in sport, threw heavy 
stones into a mine, breaking a scaffold, 
which fell against and upset a corf, in which 
a miner was descending into a mine, whereby 
he was killed, they were held guilty of man- 
slaughter. Tindal, C.J., said: ‘In the 




















XUM 


Practical Jokes. 379 





present instance the act was one of mere 
wantonness and sport, but still the act was 
wrongful; it was trespass. The only ques- 
tion therefore is, whether the death of the 
party is to be fairly and reasonably consid- 
ered as a consequence of such wrongful act; 
if it is followed from such wrongful act, as an 
effect from a cause, the offense is manslaugh- 
ter; if it is altogether unconnected with it, it 
is an accidental death.” The prisoners were 
sentenced to three months’ imprisonment. 
In Rex v. Powell, 7 C. & P. 641, a lad, asa 
frolic, without any intent to harm any one, 
took the trap stick out of the front part of a 
cart, in consequence of which it was upset, 
and the carman who was in it, loading it, 
was pitched backward on the stones and 
killed. Held, manslaughter. The prisoner 
was fined one shilling and discharged. In 
Ewington’s case, 2 Lewin C. C. 217, the 
prisoners covered and surrounded a drunken 
man with straw, and threw a shovel of hot 
cinders upon his belly, whereby he was 
burned to death. Paterson, J., charged that 
“if they believed the prisoners really in- 
tended to do any serious injury to the de- 
ceased, though not to kill him, it was mur- 
der; but if they believed their intention to 
have been only to frighten him in sport, it 
was manslaughter.” Verdict, manslaughter. 
In State v. Roane, 2 Dev. 58, the defendant 
carelessly discharged a gun, intending only 
to frighten a supposed trespasser, really the 
servant of the prisoner, but killing him. 
Held, manslaughter. This case, although 
cited by Wharton under “ practical jokes,” 
does not answer that description; as also 
the case cited in 1 East’s P. C. 236, where 
the prisoner ducked a thief who had picked 
his pocket, and accidentally drowned him. 
In Rex v. Martin, 3 C. & P. 211, the pris- 
oner ordered a quartern of gin to drink, and 
asked a child present if he would have a 
drop, at the same time putting the glass to 
the child’s mouth, whereupon the child 
snatched the glass and drank the whole 
contents, which caused his death. Vaughan, 





B., said, as this was the act of the child, 
there must be an acquittal, “‘ but if it had 
appeared that the prisoner had willingly 
given a child of this tender age a quartern 
of gin, out of a sort of brutal fun, and had 
thereby caused its death, I should most de- 
cidedly have held that to be manslaughter.” 
Giving one physic in sport, if fatal, is man- 
slaughter. 1 East’s P. C. 264. So, if one 
in shooting at another’s fowls, in mere wan- 
ton sport, kills a human being. Id. 255. 

In Rex v. Conrahy, 2 Crawf. & Dix, 86, 
the prisoner and the deceased had been 
piling turf together, and the former, ‘in 
sport, threw a piece of turf at the latter, 
hitting and killing him. He/d, no crime. 
In Rex v. Waters, 6 C. & P. 328, there was 
testimony that the prisoner, in the course of 
rough and drunken joking, pushed a boat 
with his foot, whereby the deceased fell 
overboard and was drowned. There was 
also testimony that the push was given by 
another person. Park, J., said, “if the 
case had rested on the evidence of the first 
witness it would not have amounted to man- 
slaughter,” and there must be an acquittal. 

The earliest case in this country seems to 
be Pennsylvania v. Lewis, Addison, 279, 
where complaint was made that the defen- 
dant, had killed an old man, unintentionally 
but in rough sport, by pushing and crowding 
and falling on him, and throwing him off the 
porch of his house and kicking him, on the 
occasion of a wedding. The jury found it 
murder in the second degree, notwithstand- 
ing the argument of prisoner’s counsel that 
it “‘ was nothing more than a usual frolic, ac- 
cording to the customs and manners of this 
country.” 

In State v. Alexander, 7 Rich. 5, the de- 
fendants, in a frolic mood, went to the prose- 
cutor’s stable, at midnight, and shaved his 
horse’s tail, making considerable noise and 
alarming the family. This sportive demon- 
stration was held a riot. It is not essential 
to a riot that there should be any evil or 
malicious purpose. Sportive noise, if alarm- 
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ing or disturbing, as in the case of a char- 
ivari, is sufficient to constitute the offence, as 
where “the captain of the dog-tailed dra- 
goons,” with his familiars, went about mak- 
ing night hideous. State v. Brazil, Rice, 258. 

In State v. Brown, 69 Ind. 95; 35 Am. 
Rep. 210, the defendants serenaded a newly- 
wedded pair with bells, trumpets, tin pans, 
and cannon, producing, as the Court said, 
“a concert much more entertaining to the 
performers than it is to the audience,” and 
evincing such “zeal and earnestness” as to 
be held a riot. 

Continuing in recent times, there is a 
group of significant American cases under 
this head. In Parker v. Enslow, 102 IIl. 
272; 40 Am. Rep. 588, the defendant kept 
a box of smoking tobacco on his counter for 
the gratuitous use of the public. The plain- 
tiff was in the habit of filling his pipe there- 
from, as was known to the defendant. The 
defendant, by way of joke, put gunpowder 
with the tobacco, and the plaintiff, filling his 
pipe therefrom, was injured by the explosion, 
which he claimed “sounded in damages,” 
and the defendant executed to him the note 
in suit therefor. AHe/d, a valid note. 

In Daingerfield v. Thompson, 33 Gratt. 
136, 36 Am. Rep. 783, three persons at mid- 
night demanded admittance to a restaurant 
which was closed for the night, but had a 
light burning within. Admittance being re- 
fused, one of them went to a side door, en- 
tered, and told the keeper that one of the 
others wanted to come in. The others, 
being at the front door, one of them, being 
drunk, said to the other, “Shall I give him 
a salute?” The other replied, ‘ Yes, give 
the damned black Republican a salute,” and 
stepped back. The man with the pistol 
fired, and severely wounded the keeper, who 
was opening the door. There was an ordi- 
nance prohibiting the discharge of firearms 
in the street. The adviser tried to get off 
on the plea that he expected the other to fire 
into the air, and “did not expect that he 
was damned fool enough to shoot into the 





house.” But as he overrated his compan- 
ion’s intelligence, the Court held him as well 
as the shooter responsible. 

For a long time there seems to have been 
an impolitic and misguided tenderness 
among the judges, or at least in the juries, 
for those careless persons who “ didn’t know 
it was loaded,” and were uniformly over- 
come by remorse on learning of their fatal 
mistake. An ass of this description, trying 
to frighten a woman with a revolver, and 
unintentionally killing her, was held . guilty 
of manslaughter, in State ». Hardie, 47 
Iowa, 647; 29 Am. Rep. 496. The Court 
judiciously observed: ‘* Human life is not 
to be sported with by the use of firearms, 
even though the person using them may 
have good reason to believe that the weapon 
used is not loaded, and that being loaded, it 
will do no injury. When persons engage in 
such reckless sport they should be held liable 
for the consequences of their acts.” The 
same was held in State v. Vines, 93 N. C. 
493; 53 Am. Rep. 466, even though the 
victim told him to “ shoot and be damned.” 
The defendant fired and killed the other, but 
whether he has fulfilled the remainder of 
his victim’s aspiration does not yet appear. 
The contrary was held in Robertson vz. State, 
2 Lea, 239; 31 Am. Rep. 602, the victim 
as well as the prisoner supposing the weapon 
to be unloaded, and both being engaged in 
a frolic. The Court, however, seem to rec- 
ognize the soundness of the doctrine of the 
State v. Hardie. 

In Wartman v. Swindell, 54 N. J. L. 589; 
18 L.R. A. 44, the syllabus is as follows: — 

“If in an action of tort, the defendant re- 
lies upon the defense that the act he did was 
by way of a joke,‘it is a question for the jury 
to decide whether the parties had been per- 
petrating practical jokes upon each other in 
such a way that the defendant had a right 
to believe that the plaintiff would accept his 
act as a joke, 

“The maxim de minimis non curat lex 
does not apply to the positive and wrongful 
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invasion of another’s property. The right to 
maintain an action for the value of property 
of which the owner is wrongfully deprived 
is never denied.” 

The action was for the defendant’s removal 
of the reins from plaintiff's harnessed. horse 
while it was standing tied to a post in a public 
street. The defence was that it was a joke. 
At the trial the judge dismissed the complaint, 
upon the tender of the reins from defendant 
to plaintiff, upon the ground de minimis non 
curat lex. The Court of Errors and Appeals 
held that this was error, declaring that the 
maxim was not applicable to a case of inva- 
sion of a right of property. This is clearly 
right, for many a case of trespass results in 
a verdict of six cents damages. A man 
should not give reins to his playfulness to 
the annoyance of his neighbor. 

In the very recent case of State v. Monroe, 
121 N. C. 677, it was held that a druggist 
who sold croton oil, and at the purchaser’s 
request dropped it into a piece of candy, 
might be convicted of assault and battery, 
where the purchaser caused another person 
to eat the candy to his injury, and the drug- 
gist had reason to believe that the dose was 
intended as a trick or joke upon the person 
to whom it was administered, and not for 
medicinal purposes. 

The subject in question has not yet ob- 
tained for itself a special head in the digest, 
and no specific attention seems to be given 
to it by the text-writers. 

In Meade v. Chicago etc. P. Ry., Co., 68 
Mo. App. 92, a station-master, charged with 
the duty of excluding “‘bums” from the 
station, poured benzine on a bench on which 
the plaintiff lay asleep, so that it ran down 
and reached plaintiff's trousers, intending to 
touch it off and “ have some fun” with the 
sleeper; but before he could “ get around 
to it,” the benzine was fired by another per- 
son, and severely burned the bummer. It 
was held that the defendant was liable for 
this attempt to ‘“‘combine business with 
pleasure.” The court distinguish a Texas 





case (Railroad v. Cooper, 32 S. W. Rep. 
517), where a fireman stuck the end of a 
nozzle connected with a locomotive boiler into 
the hip pocket of the plaintiff, who was on 
the engine, and the engineer playfully turned 
on the steam. The company was held not 
liable because the act was not in the course 
of the servant’s employment. 

In Rommel v. Schambacher, 120 Penn. 
579, the plaintiff became intoxicated in the 
defendant’s tavern, and while in that condi- 
tion and in full view of the defendant, an 
intoxicated companion attached a piece of 
burning paper to the plaintiff’s clothes, thus 
severely burning his body. The defendant 
was held liable for the consequences of this 
‘insane and brutal trick.” ; 

Somewhat analogous to practical jokes are 
the capers of cowboys and other humorous 
persons who disturb public religious worship. 
This form of sport is usually obnoxious to a 
special statute enacted to secure quiet to 
pious people in churches. Of these amus- 
ing cases I once made a list of considerable 
length in ‘“‘ Humorous Phases of the Law.” 
and there the curious reader will find ac- 
counts of the ‘‘ cowboy” who chased the 
cow up and down the road near the church, 
causing her to ring her bell; another who 
put a woman’s hat to a pretended un- 
mentionable use; another who put on false 
moustaches and went forward on the preach- 
er’s call among the “ mourners”; another 
who stole the preacher’s tin horn, used to 
summon the faithful at camp-meeting, and 
sounded it lustily at night, disturbing the 
sleepers; another who cracked and ate nuts 
inchurch. One individual, who being drunk, 
broke into a Sunday school festival at a 
school house, lay on his back, kicked the 
Christmas tree, and swore loudly, got off on 
the ground that this conduct was not “‘ distur- 
bance of public worship.” The Court, how- 
ever, admitted that it was “ reprehensible.” 

It is best for these irrepressibly humorous 
persons to follow Dr. Holmes’ example, and 
dare not to be as funny as they can. 
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CRIMINAL ANTHROPOLOGY IN ITALY. 


By HELEN ZIMMERN. 


Il. 


AOLO MANTEGAZZA is perhaps en- 

titled to lay claim to the name he loves 
to sport, that of the father of Italian anthro- 
pology: but, according to the more precise 
views of our day, he can hardly be regarded 
as a real scientist. As is often the case, 
the sons have outstripped the father, who | 
now combats the views of his legitimate | 
offspring. A reproach - 
cast at Mantegazza, it 4 
would seem not without : 
reason, is that he too 
closely follows Moliére’s 
precept, “ Fe prends mon 
bien on je le trouve,” and 
that he has passed off as 
his own the conclusions 
and the work of German 
scientific men. Another 
reproach that is certainly 
well founded is his mani- 
fest delight in handling 
obscene themes, and 
handling them not in the 
calm, scientific spirit that 
removes from them a real 
obscene character, but 
treating the details with a 
gusto that reveals how 
these prurient matters 
rather delight than disgust him, and what is 
worse, these works are written in popular 
language, frankly appealing to a popular 
rather than a scientific audience. To this 
class belong all his works on ‘“ Love,” on 
“Women,” on the “ Art of taking a Wife,” of | 
‘Being a Husband,” etc. It may safely be as- 
serted that his fame is steadily declining, and | 
that his want of perseverance and observa- | 
tion is itself to blame for this. By nature | 





Enrico Morse. 


Mantegazza was endowed with a fine and 
versatile intelligence, but he has lowered it 
in the search after cash and easy success. 
This handsome old man, with the face and 
smile of a satyr, is a familiar figure on the 
streets of Florence. 

The number of men who are strict anthro- 
pologists without being sociologists is ex- 
traordinarily great in con- 
temporary Italy, and 
there is none of them who 
has not done good and 
original work. Limits of 
space oblige us perforce 
to pass them by, in order 
to speak of yet others 
of the new school created 
by Lombroso’s theories, 
and who take rank in the 
files of criminal anthro- 
pology, a science far more 
interesting to the general 
reader than that which 
deals with biology pure 
and simple. To this sec- 
tion in the first rank be- 
long the alienists, besides 
a large number of law- 
yers, judges, and jour- 
nalists. The highest posi- 
tion among them belongs indubitably to 
Enrico Ferri. His verdict, like that of 
Cesare Lombroso, is constantly appealed to 
in complicated criminal cases where the 
sanity or the natural proclivity to crime of 
the person is in question. A man of really 
unusual physical beauty is Enrico Ferri, as 
well as of charm of manner and of eloquence 
which, when stirred to a theme dear to his 
heart, carries all before it. Enrico Ferri was 
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born in 1856, in the neighborhood of Man- 
tua, a city whose very name in Austrian 
days was synonymous with cruel despotism, 
for this and Spielburg were the favorite 
fortresses of the German persecutors. At 
a tender age he lost his father, and his 
mother, left in straitened circumstances, had 
a hard struggle to give her only child an 
adequate education. Already at the univer- 
sity Ferri distinguished himself, publishing 
a thesis which dealt with criminal law. 
When Lombroso published his great work 
on ‘‘ Criminal Man,” Ferri 
was at once attracted by 
its scientific nature and 
sought to become ac- 
quainted with its author. 
Since then they have been 
fast friends as well as co- 
workers. In 1881 he was 
called to fill the chair of 
penal law at the Univer- 
sity of Bologna. His 
opening discourse dealt 
with the theme which was 
to prove the first draft 
of his great work, “Crimi- 
nal Sociology,” a work 
which has been transla- 
ted into many European 
tongues. The lecture was 
entitled “ New Horizons 
in Penal Law.” He says! 
“It was in this inaugural 
discourse that I affirmed the existence of the 
positivist school of criminal law, and assigned 
to it these two fundamental rules: 1. While 
the classical schools of criminal law have 








Enrico Ferri. 


schools, since Beccaria and Howard, have 
fulfilled the historic mission of decreasing 
the punishments, as the reaction from the 
severity of the medizval laws, the object of 
the positivist school is to decrease the of- 
fenses by investigating their natural and so- 
cial causes in order to apply social remedies 
more efficacious and more humane than the 
penal counteraction, always slow in its effects, 
especially in its cellular system, which I have 
called one of the aberrations of the nine- 
teenth century.” 

Ferri has occupied him- 
self less with the instinc- 
tive than with the occa- 
sional criminal, and his 
clear and philosophical 
spirit has placed him at 
the head of criminal soci- 
ologists. Elected to Par- 
liament even before the 
age of thirty, previous to 
which he could not take 
his place, according to 
Italian law, he began an 
avowed liberal, but soon 
passed over to the ranks 
of scientific socialists, 
whose acknowledged 
leader he has since be- 
come. He also holds the 
post of professor of penal 
law at the Roman Univer- 
sity. But his home is on 


| the vine and olive-clad shores of Etruscan 


always studied the crime and neglected the | 


criminal, the object of the positivist school 
was, in the first place, to study the criminal, 


so that, instead of the crime being regarded 


merely as a juridical fact, it must be studied 
with the aid of biology, of psychology, and 
of criminal statistics as a natural and social 
fact, transforming the old criminal law into a 
criminal sociology. 2. While the classical 


Fiesole, within a short walk of Florence. 
Of his great work on ‘‘ Homicide” we have 
treated at length in these pages. Though 
in some points he has grown to differ 
from him, Ferri continues to venerate his 
master Lombroso, and with rare eloquence 
defends his theories from attacks at moments 
when the less eloquent scientist seems si- 
lenced by the arguments of his adversaries. 
It was due to his energy, conjoined to the 
initiative of Lombroso, that the first Inter- 
national Congress of Criminal Anthropolo- 
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gists was held in Rome in 1885, which con- 
stituted the installation of international crimi- 
nal anthropology in sight of the European 
public. The second was held at Paris in 
1889. It was there that the scientific mis- 
understanding arose, which was still more 
openly affirmed at the third congress held at 
Brussels in 1892, but was finally and con- 
clusively beaten down at Geneva at the 
fourth congress in 1896; a result in a large 
measure due to Ferri’s fascinating, all-per- 
suading eloquence. In a letter written to 
me he has stated the whole matter so clearly 
that I cannot do better 
than reproduce the same: 
‘As you know, the posi- 
school of criminal 
studies was consolidated 
in Italy by the contem- 
poraneous publication in 
1878 of the second volume 
of the “Uomo  Delin- 
quente,” of my volume on 
the ‘Imputableness and 
Negation of Free Will,” 
and of the pamphlet of 
Garofolo on the “ Positive 
Criterion of Penalty.” In 
these first affirmations there 
naturally preponderated 
the conclusions of Lom- 
broso, which gave and 
left on the public the 
impression that the new school only studied 
the criminal from his organic side as a 
biological monstrosity. Yet, in 1880, I 
had published my studies on ‘Criminals 
in France from 1826 to 1878,” in which 
I expounded the natural factors of the three 
orders of crime — anthropological, physical, 
and social — laying stress on the social 
causes that conduce to crime. Asa reaction 
from the aforenamed impression in Italy, 
Turati, Colajanni, and Battaglia published 
in 1882 to 1884 pamphlets and volumes 
maintaining that crime is an exclusively 
social phenomenon. I replied to Turati— 


tive 
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“Crime and the Social Question” — with 
the volumes on “ Socialism and Criminality” 
(1883), now out of print, where I combated ; 
1. Artistic and romantic socialism -while 
recognizing the fundamental truths of scien- 
tific socialism. 2. The unilateral theory that 
crime is the product only of social factors, 
and that, therefore, with time it must cer- 
tainly disappear. Continuing to maintain 
these two propositions, even after my avowed 
adhesion to scientific socialism, it has come 
about that in Italy this unilateral thesis has 
gradually become abandoned even by social- 
ists. On the other hand, 

*,, ' this thesis was taken up 
again in 1885 at the con- 
gress in Rome, and above 

all in 1889 at Paris, and 

in 1892 at Brussels by the 
French anthropological 
criminal socialists — La- 
cassagne, Tarde, Topinard, 

. Corée, 
ceeded in spreading the 
belief that there exists a 
French criminal anthropo- 
logical school founded on 

the theory that the crimi- 

nal is an exclusively social 

: phenomenon — a thesis 
that had, for the matter 

of that, already been sus- 
tained in Italy by the so- 
cialists. It is thus that was circulated among 
the international public, who cannot read 
Italian publications unless they are trans- 
lated, the impression that opposing the 
Italian school there was a French school; 
the former maintaining the exclusively bio- 
logical origin of the criminal, while the latter 
regarded his genesis as exclusively social. 
The congress at Geneva has cleared up this 
misunderstanding, which has lasted too long. 
Crime is a phenomenon whose origin is both 
biological and social. This is the final con- 
clusion which the Italian school has pro- 
claimed since the beginning of its existence.” 


etc. — who. suc- 
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It is noteworthy and also significant that 
almost all thoughtful Italians who have dedi- 
cated themselves to the studies of anthro- 
pology in general and criminal anthropology 
in particular are socialists in politics. As- 
siduous, dispassionate observation of man- 
kind would seem to have brought them to 
this conclusion. A leader in the Italian Par- 
liament in this sense, as well as a gifted 
criminal anthropologist, is Napoleone Cola- 
janni, by original profession a doctor, but 
now too absorbed in his political duties to | 
practice. Colojanni, is 
by birth a Sicilian, and 
has much of the quick, 
flery temperament of 
these islanders, in whose 
veins the blood courses 
hotly. A facile orator, 
his speeches always com- 
mand attention in Parlia- 
ment, while his rigid, in- 
corruptible honesty 
makes him esteemed ina -™ 
milieu of unscrupulous 
politicians and wire- 
pullers. As philanthrop- 
ist, as politician, he was 
early attracted to study 
the problems of misery 
and crime, whence re- 
sulted his great work on 
“Criminal Sociology.” 
Like Ferri and all the 
other thoughtful students of the criminal, 
he has seen the direct bearing on criminality 
of what he himself well calls “ social hy- 
geine.” He points out how we may neglect 
the problems of social organization, but must 
do so at our peril. In many respects he is 
opposed to Lombroso. He holds, for ex- 
ample, that Lombroso has too much accentu- 
ated the atavistic element in the criminal. 
He agrees with those who deem that of a 
great number of modern habitual criminals 
it may be said that they have the misfortune 
to live in an age when their merits are not 
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appreciated. Had they lived in the world a 
sufficient number of generations ago, the 
strongest of them might have been chiefs of 
a tribe. As Colajanni has said: ‘“ How 
many of Homer’s heroes would to-day be 
in convict prisons or at all events despised 
as unjust and violent!” He has strenu- 
ously combated Lombroso’s indiscriminate 
method of collecting facts, and compares 
it to Charles IX’s famous order on St. 
Bartholomew’s Eve: “ Kill them all! God 
will know his own.” 

And now it is time we 
should speak of Garofolo, 
the Neapolitan lawyer 
who, accepting generally 
the conclusions reached 
by Lombroso and Ferri, 
has become the most 
distinguished jurist of the 
moment, the pioneer of 
the reform of the law 
through the method of 
natural science. His 
“Criminology” is marked 
by luminous suggestions 
of wise reform. Like 
Morselli, Garofolo does 
not blindly follow where 
his compeers lead. His 
latest volume, entitled 
“Socialistic Supersti- 
tions,” has excited much 
wrath and astonishment 
in socialistic and anthropological camps, 
and was severely combated, especially by 
Ferri, who wrote a pamphlet on purpose 
to confute the publication. R.Garofolo was 
born in Naples, in 1852, of an old patrician 
family, hence perhaps by atavism he is 
debarred from being a socialist. He holds 
the position of professor of law and penal 
procedure in his native city, and was in- 
trusted by the Government in 1892 to draw 
up a scheme for the revision of the penal 
code. Garofolo has occupied himself chiefly, 
nay, entirely with the legal side of criminal 
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anthropology, and his great work “ Crimin- 
ology” deals with the means of repressing 
crime quite as much as with its nature and 
causes. He has also studied the question 
of what reparation is due to victims of crime. 
His only flight into sociology has concerned 
his attack on socialism, in whose curative 
Utopia he does not believe. 

Among the latest contributors to this fas- 
cinating science the highest places belong to 
three young men; Scipio Sighele, Gugli- 
.elmo Ferrero, and A. G. Bianchi. All three 
are journalists, all three distinguished by the 
same qualities of keen ob- 
servation, of more than or- 
dinary cultivation, with 
sometimes a tendency to 
write a little hastily and to 
jump at conclusions too 
rapidly. This reproof es- 
pecially concerns Sighele, 
who has allowed himself to 
judge and write of matters, 
English and American, of 
which he has but the most 
superficial and second- 
hand knowledge. Here 
the newspaper writer has 
done wrong to the scien- 
tist. Sighele made his 
name with an admirable 
book entitled ‘“‘ The Crim- 
inal Crowd,” which a 
French writer has thought fit to appropriate 
in outline and almost entirely in substance, 
obtaining for it the honor of translation into 
English, while the real author has been left 
out inthe cold. Able, too, is the ‘Criminal 
Couple.” <A paradoxical pamphlet directed 
against parliamentary government, and re- 
vealing the failure of a system on which the 
hopes of Europe were once based as the 
sheet-anchor of liberty, excited some atten- 
tion on its appearance in 1895, and was 
dealt with at length in “ Blackwood’s Maga- 
zine.” His last work, on “ Individual Moral- 
ity as opposed to Public Morality,” inspired 
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by the doubtful morality of Signor Crispi’s 
government, also aroused discussion, especi- 
ally among Crispi’s adherents who looked on 
the book as a bit of special pleading in favor 
of their master’s dubious political proceed- 
ings. 

Guglielmo Ferrero is a Piedmontese, and 
belongs to an old aristocratic family of 
Turin. Although his name is already well 
known in scientific circles, he is still little 
more than a youth. Together with Lom- 
broso he wrote the ‘‘ Criminal Woman,” 
spoken of at length in these pages, and 
which at once brought him 
to the front, as all the world 
knew that it was he who 
collated and collected the 
facts therein contained. 
His first independent work 
was that most remarkable 
one dealing with ‘ Sym- 
bols,” of which we have 
also spoken before. His 
‘latest publication deals 
with Crispi, whose person- 
ality he subjected to a 
scientific analysis, qualify- 
ing him as a born mad- 
man. Ferrero, too, is a 
convinced socialist, and on 
this account was arrested 
during the reign of terror 
that prevailed in the course 
of the last months of Crispi’s dictatorship. 
He was ordered to leave Italy, and, profiting 
by this enforced exile, he visited Germany 
and learned the language and the condition 
of anthropological studies in that land. He 
has but recently returned. His magazine 
articles are always able, and marked by a 
high and independent tone. 

A. G. Bianchi, a Milanese by birth, is also 
young. Not rich, like Ferrero, he had to 
make his own way, and entered into journal- 
ism as a means to obtain daily bread. He 
began life as a railway official, writing at the 
same time reviews of new books, Italian and 
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foreign. Together with a colleague he 
founded a paper called “La Cronica Rossa” 
and it was in these pages that he began to 
occupy himself with scientific literature, and 
to prove himself an enthusiastic follower of 
Lombroso. He entered the best Italian 
newspaper, “‘ Corriere della Sera” as its legal 
editor, and thus became even more enamored 
of criminal anthropology. Intelligent, in- 
dustrious, studious, he dedicated himself to 
the new science with ardor, and in a short 
time became allied to Lombroso and Mor- 
selli who both applauded his zeal and his 
methods of working. Together with Sighele 
he issued a publication on“ Criminal Anthro- 
pology,” richly illustrated with pictures, dia- 
grams, and statistics, which met with favor 
even outside of strictly scientific circles. A 
remarkable book published by him is the 
““Romance of a Born Criminal,” the autobi- 
ography of a convict, founded on authentic 
papers committed to his hands by the emi- 
nent psychiatrist Silvio Venturi, ditector of 
the lunatic asylum at Catanzaro, a book 
which was translated immediately on its ap- 
pearance into German, but which no English 
publisher has had the courage to issue, 
though it states at once in its preface that its 





scope is purely scientific, and that the word 
“Romance” is employed in a subjective 
sense. This piece of pathological literature 
throws a lurid light upon the inner nature of 
the criminal. Bianchi has written a long 
and careful preface, in which he points out 
just how and why this human document has 
scientific value. As yet, Bianchi has not had 
time to write many books, but his careful, 
studious articles are all of value, and denote 
his knowledge, intuition, and observation. 
Limits of space, which we have already 
exceeded, oblige us to leave unmentioned 
yet other valiant followers of criminal anthro- 
pology in Italy, but we hope we have said 
enough to prove that this science has in the 
peninsula both numerous and able adherents, 
and that Italy is justified in considering her- 
self at the head and front of studies of this 
nature —a position which, indeed, few dis- 
pute to her. Seeing how useful is this sci- 
ence as an auxiliary to the right study of 
history, literature, and political economy, it 
would be well. if its propagation were more 
encouraged at universities, in place of phil- 
osophy and metaphysics, which, when un- 
touched by this new breath, have become 
fossilized and are as arid as they are sterile. 


FRENCH-CANADIAN DECISIONS. 


By R. VasHON ROGERS. 


OLDING this for an undoubted verity, 
that there is no knowledge, case or 
point in law, seem it of never so little ac- 
count, but will stand our student in stead at 
one time or other.” Thus writes my lord 
Coke in his “ Institutes.” Agreeing with him 
we give the following decisions and notes of 
cases from the Province of Quebec, the only 
land north of Louisiana where the French 
or the Roman law prevails. 
Pleydell, in “Guy Mannering,” says that 





“in civilized society law is the chimney 
through which all that smoke discharges itself 
that used to circulate through the whole house 
and put everyone’s eyes out; no wonder, 
then, that the vent itself should get sooty.” 
French-Canadians are civilized, and so much 
of the smoke and dust created in their unique 
land passes harmlessly away in litigation. 
Parishioner and priest, habitant and gentle- 
man, poet and politician, editor and critic, 
friar and archbishop, all seem to delight in 
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law; finding, as the town clerk of Ephesus 
said long since, that for them the law is 
_ open, and there are deputies, they implead 
one another whenever opportunity arises ; 
all forgetting that “the only certain thing 
about litigation is its uncertainty ” — and its 
costs. 

A few years ago a farmer in the Parish of 
St. Jude, whose land extended into the Par- 
ish of St. Ours, refused to pay the taxes 
claimed by the latter municipality. It was 
only forty-one and a half cents that he was 
asked for; but he was a genuine “ village 
Hampden.” He resisted a legal action and 
won the first round, we mean, judgment. 
The costs were $400. The fight continued, 
there was an appeal by the corporation; the 
first decision was reversed, and the poor farm- 
er was badly punished, as the costs came 
to $1,200 or $1,500. The farm was sold to 
satisfy them, and we doubt whether the tax 
was ever paid. Such people are more profit- 
able to the practitioner than even the men 
who make their own wills. (Miss Mary Fel- 
ton’s action against Postmaster Teal of Syra- 
cuse, N. Y., over the postage on a newspaper, 
was perhaps alittle more absurd. This went 
from the justice’s court to the Supreme 
Court of the United States, troubling the 
Court of Comnion Pleas and the Court of 
Appeals by the way.) 

The other day Mr. Walter Wilshire sued the 
corporation of the village of Coté St. Louis 
du Mile End because a lot of his rose trees 
died for lack of water, and more roses and 
other plants nearly died, and he had been 
to the expense of drawing water to keep the 
life in those that did not die; and Judge 
Pagnuelo of the Superior Court gave him a 
verdict for $2,500. Itseems that the muni- 
cipality had given to the Montreal Water & 
Power Co. the exclusive right of supplying 
water to the people of the village; the com- 
pany failed to supply, according to contract, 
Mr. Wilshire’s greenhouses and nurseries 
with sufficient water. Judgment was given 


against the village in favor of the injured 





florist, but the village was to be indemnified 
by the company. Perchance, however, this 
may be only the beginning of this struggle. 
In Indiana a somewhat similar case has been 
before the Supreme Court, which has just de- 
cided that where a gas company, which had a 
monopoly of furnishing the people of a town 
with natural gas, through negligence failed 
to furnish gas when fires were necessary, and 
the consumer cannot obtain other fuel, and 
so his children sicken and die, the company 
is liable in damages for such death. 

A few years since Mr. Taché entered into 
a contract with a well-known firm of book- 
sellers in Montreal, Cadieux & Derome 
by which they were to fill all orders for 
books he should send them. He obtained 
them orders for a number of Victor Hugo’s 
works, and then they refused to supply them 
(although his books had been specially men- 
tioned at the time of the agreement), alleging 
that Hugo’s works were on the list of pro- 
hibited books. Taché then sued for $1,400 
damages. Evidence was given pro and con 
as to the morality and immorality of this 
celebrated author’s writings. One ecclesi- 
astical critic. thus said :‘‘ Victor Hugo’s works 
may be placed in three categories: some are 
passably good, some are positively danger- 
ous, and some are simply obscene. Les 
Misérables and Notre Dame de Paris and, 
I think Les Chansons des Rues et des 
Bois, are on the /ndex Librorum Prohibito- 
rum. The Council of Trent directed the 
publication of an Index, especially for the 
prohibition of Protestant books against 
the Roman Catholic religion, and also 
philosophical works containing gross errors. 
A bookseller importing prohibited works 
would fall under censure, he would be re- 
fused the sacraments. In the United States, 
where the Canon law is not in force and 
where the decrees of Trent have not been 
promulgated, they have more liberty. But 
in the Province of Quebec that law obtains.” 

Judge Davidson (a member of the Angli- 
can Church) had to decide this question of 
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morality, and as to whether the fact that cer- 
tain works were condemned by the Church 
of Rome was sufficient to annul a civil con- 
tract. He held that the works being on the 
Index could not affect the contract. To 
admit this would be (he said) to lay down 
the principle that the Congrégation de 
L’ Index, or the ecclesiastical authority of 
any other church, would have the power, as 
between the members of its own communion, 
to interpret, qualify, or even annul contracts ; 
and as between members of different relig- 
ions the courts might become the battle 
grounds for theologians: ‘‘In France the 
Congrégation de L’Index has never, so 
far as I am aware, at least within time suffi- 
ciently modern to be worthy of practical ref- 
erence, been recognized, as a law giving 
authority ; to enforce its decrees with threats 
is now unlawful. True it is that a contract 
with a consideration ‘contrary to good 
morals’ has no effect;” but, he considered 
that a publication to come within these 
terms must be so immoral that the criminal 
law would punish it as such, and that Hugo’s 
works would not sustain a charge of devis- 
ing, contriving and intending to corrupt 
public morals. Judged by this, and, indeed, 
if need be by a far stricter standard, Hugo’s 
works could not be condemned as “ an unlaw- 
ful consideration” for a contract. After 
quoting several opinions concerning the 
greatness of this writer’s genius and writings, 
the learned judge concluded thus: ‘“* Neither 
during his life, nor since his death in 1885, 
has any court been asked to hold that any 
of the works of Victor Hugo were against 
public law or public morals, or were written 
for the corruption of the public conscience. 
His magnificent genius applied itself to lof- 
tier, if sometimes mistaken, purposes.. As 
well might the works of Racine or Chateau- 
briand, or Lamartine, or Byron, or Swin- 
burne, or many of the classical writers of 
France and England, be challenged as not 
susceptible of creating valid civil obligations, 
because they sometimes paint the weak- 








nesses and facts of human nature in words 
of greater passion, or greater realism, than 
some might think desirable or necessary. I 
hold the contract a good one.” And he 
gave judgment for $700 and costs (6 Mon- 
treal Law Rep. [S. Ct., 1890] 173). The 
booksellers, however, thought they knew best 
about books, so they took the case to the 
Court of Appeals, and there Judge David- 
son’s decision .was_ reversed, but on the 
ground only that the plaintiff had been 
guilty of misrepresentation. 

The Rev. William O’Meara was, in 1892, 
the curate in charge of the Parish of St. 
Gabriel in Montreal; he had some difficulty 
with a committee of his congregation ap- 
pointed to build a church, and to settle the 
matter the committee engaged as their legal 
adviser the Hon. Rudolph Laflamme, an 
advocate, one of Her Majesty’s counsel, 
and erstwhile Minister of Justice of Canada. 
The priest did not relish this, so one Sun- 
day, during morning service while the whole 
Catholic congregation were in attendance, 
at high mass, Mr. O’Meara denounced the 
trustees, or committee, from the altar saying 
that “they had resorted to a lawyer who 
had acted in the Guibord case and who was 
an atheist and infidel, and giving his flock 
to understand that his having acted in the 
Guibord case put Laflamme out of the pale 
of the Catholic church and religion and ren- 
dered him a person with whom honest peo- 
ple, and particularly good Catholics, should 
have no dealings.” (By the way, this Gui- 
bord case is a cause célebré in Quebec. We 
will speak of it later.) Afterwards at a pub- 
lic meeting of the parishioners he practi- 
cally repeated the same statements, and 
gave the people to understand that the 
Archbishop agreed with him in his opinion 
of the lawyer. Mr. Laflamme being a practi- 
tioner in Montreal considered that he was en- 
titled to and required to enjoy and possess, 
as in fact he had hitherto enjoyed and pos- 
sessed, the confidence and respect of the 
public, and being dependent upon his prac- 
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tice for his private revenues, naturally did 
not like the statements, innuendoes and sug- 
.gestions of Father O’Meara. So straight- 
way —as the priest would not retract — he 
issued a writ against his reverence, and in 
his claim set forth the above facts, and al- 
leged that he (Laflamme) was a Roman 
Catholic and never had been an infidel or 
atheist, and that in acting as counsel in the 
Guibord case he legitimately exercised his 
profession, and that O’Meara had no right 
to censure and to expose him to the anim- 
adversion, hatred and contempt of the 
community, which he had intended to do 
by his remarks; and that, besides, his legal 
opinion in the Guibord case had been sanc- 
tioned by the highest judicial opinion in the 
realm — Her Majesty’s Privy Council. He 
further asserted that the words complained 
of had injured and were injuring him in his 
profession and had caused ‘“ damages to his 
honor, his sensibility and his property to 
a large amount, which he now (to quote 
the statement) reduces to $5,000.” He 
asked for $5,000 and costs, and that O’Meara 
to make the payment “ be constrained by all 
legal means and process whatever, even by 
civil imprisonment.” 

The reverend defendant said that La- 
flamme’s allegations were untrue, that what 
he had said was uttered in good faith and 
without malice, and that he had uttered 
nothing that anyone, but mischievously in- 
clined persons, could construe as an attack 
upon the learned counsel’s private or profes- 
sional conduct. However, the evidence pre- 
ponderated in favor of the lawyer; the priest 
was worsted, and ordered to pay $100 dam- 
ages to the advocate. 

A word or two as to this Guibord case, or 
(as it is properly called) Dame Henrietta 
Brown v. Les Curé et Marguilliers del euvre 
et fabrique de Notre Dame de Montréal (L. 
R. 7 P. C. 151). Joseph Guibord was a 
highly respectable printer of Montreal who 
died in November, 1869; his wife wished 
him to be buried in the cemetery of La 





Coté des Neiges, of which the defendants, a 
Roman Catholic ecclesiastical corporation, 
are the proprietors and managers. The 
curé, under the direction of the bishop, re- 
fused to inter the body in that part of the 
cemetery where Roman Catholics are usually 
buried with the rites of the church and the 
graves are consecrated, but offered to do so 
without any funeral rites in the part where 
criminals, unbaptized infants and those who 
died outside the pale of the church had 
to sleep. The trouble arose in this wise: 
Guibord had been and had died a member 
of the Canadian Institute, and the Institute 
had incurred ecclesiastical censure because 
at a meeting of its members a resolution had 
been passed which, as the bishop declared, 
contained two great errors, first, in asserting 
that the members themselves were the proper 
judges of the morality of the books in their 
library, whereas the Council of Trent had 
declared (300 years ago) that that duty be- 
longed to the bishops; secondly, in declar- 
ing that the library contained only moral 
books, whereas it contained books which 
were in the “ Index” at Rome. The Institute 
did not take the hint and rescind their reso- 
lution, and so later on a pastoral was issued 
forbidding the faithful to belong to the In- 
stitute, or to publish, retain, keep or read its 
Annual of 1868; and subsequently another, 
stating that absolution could not be given, 
even though he was at the point of death, 
to anyone who did not resign his member- 
ship in the Institute. The Privy Council 
decided five years after poor Guibord’s 
death (during which time his body was 
lying in a Protestant graveyard) that as he 
never had been excommunicated by name, 
or adjudged or proved to be a public sinner 
(within the meaning of the Quebec Ritual), 
he was not at his death under any such valid 
ecclesiastical sentence, or censure (accord- 
ing to any law binding on Roman Catholics 
in Canada), as would justify the denial of 
ecclesiastical sepulture to his remains; that 
the defendants were bound to bury him in 
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the part of the cemetery where good Cath- 
olics lay at rest, upon payment of the accus- 
tomed fees, and that a peremptory writ of 
mandamus should be issued to make /es 
curé et marguilliers inter him properly. 

Copper’s corpse's claim for burial in the 
Calvary Cemetery, owned and controlled by 
St. Patrick’s Roman Catholic Cathedral in 
New York, was less successful than that of 
Guibord’s. Copper died a Freemason, and 
although he had paid $75 for a plot of 
ground in the cemetery, and his friends had 
given $7 to have a grave dug therein, the 
trustees stopped his funeral cortege at the 
cemetery gates and refused interment to his 
ashes. The court refused a mandamus hold- 
ing that Copper had acquired only the 
right to interment according to the laws of 
owners of the Cemetery Company, and that 
they had a right to exclude such as he (7 
Abb. N.Y. N. Cas. 121: reversed 21 Hun. 
[N. Y.] 184). 

According to Mr. Doutre, Q. C., some 
ages ago the Duke of Milan went beyond 
issuing a peremptory writ of mandamus, in 
a somewhat similar burial case; it having 
been reported to him that a priest refused 
to inter a man because some dues had not 
been paid, he gave sentence that his rever- 
ence should be tied alive to the dead man 
and buried with him. 

The bishops of the Roman church in 
Quebec still keep a keen watch for anything 
in the newspapers, or other publications, that 
may injure the morals or weaken the faith 
of their people. Lately “‘ Ze Soleil” was 
placed under a ban, and a book reflecting 
on the clergy was put in the “ Index,” and 
in both cases the parties interested sub- 
mitted to their spiritual pastors and masters. 

Upon one occasion the civil courts in 
Montreal ordered a priest to baptize a baby 
(Harnois v. Rousse, C. C. Montreal, No. 
1021; Judgment, Dec. 7, 1844); but in a 
later case of Davignon v. Lesage, the Supe- 
rior Court declined to give damages against 
a priest who refused to baptize an infant, be- 





cause neither oppression, scandal nor injury 
was shown to exist. 

It is not safe to call the editor of a French- 
Canadian newspaper a “ Methodist.” M. 
Sauvalle was the editor of the ‘ Canada 
Revue.” Mr. Tardival was the editor of 
“La Vérité.” The former paper was 
strongly in favor of clerical reform and 
was prohibited by the Archbishop of Mon- 
treal; the latter was equally strong on the 
clerical side. Sauvalle in his paper called 
Tardival ‘“‘Torquemada Tardival, false Tor- 
quemada, sub-pope, head of /a petite église, 
imitator of the late Machiavelli, sacristan 
accomplished ‘in the art of distilling gall,” 
etc. Tardival in “ La Vérit@” called his 
opponent “Methodist.” Suavalle thought 
this was hitting him below the belt and ap- 
pealed to the umpire; that is, issued a writ 
in the name of Her Majesty claiming $200 
damages, alleging that as a French-Canadian 
journalist in the Catholic Province of Que- 
bec it was absolutely necessary that his cath- 
olicity should be, like Czsar’s wife, above 
suspicion, otherwise he could get no work. 
Tardival pleaded justification and compen- 
sation; justification, in that as baby Sau- 
valle had been baptised in a Methodist 
Church the fair inference was that papa 
Sauvalle was a Methodist, and in that he 
had been called all the ugly names afore- 
said; compensation, that he, Tardival, had 
suffered as much from what he had been 
called as Sauvalle had from the name 
“ Methodist.” The trial came on in Febru- 
ary, 1894, before Mr. Justice Jetté. Evidence 
was given by a high ecclesiastic to show 
that failure to comply with the regulations 
of the Roman Catholic church as to mar- 
riage and the bringing up of children did 
not necessarily prove a man to be a Protes- 
tant. Counsel for Sauvalle argued that to 
call his client a ‘‘ Methodist” was, under the 
circumstances, most offensive and injurious ; 
(Madame Sauvalle is a member of the 
Eglise Réformte de Paris, a Calvinistic 
body ;) that it was far worse than merely to 





392 





The Green Bag. 





call him a “ Protestant.” He asserted that 
in fact many Protestants had assured him 
that if anyone called them Methodists they 
would proceed for damages at once; and 
(capping the climax) he insisted that “ the 
Methodists are the Castors of Protestant- 
ism ”;— shades of the pious Wesley! 
( However, we think there is no allusion here 
to the immortal twin that sprang from 
Leda’s egg, nor to the small wheel on which 
furniture sometimes moves; but to the bea- 
ver, Canada’s fitting emblem, the term ap- 
plied to the National party among the 
French-Canadians.) In four months Judge 
Jetté gave a judgment in Sauvalle’s favor for 
$200, the amount claimed. Tardival was 
not satisfied and appealed. In due time the 
Court of Appeal (Mr. Justice Bossé dissent- 
ing) confirmed the judgment of Justice 
Jetté. Sir Alexander Lacoste, C. J., in 
pronouncing the decision of the majority, 
said they had never had a similar case, that 
the term “ Methodist” was not offensive per 
se, but only under the circumstances; that 
if M. Sauvalle had really been a Methodist 
it would have been just to have so informed 
the readers of “ Canada Revue;” it was not 
proved that Sauvalle was not a Catholic, bad 
Catholics were still Catholics; and that to 
allow the plea of compensation would be to 
subvert all social order, by allowing men to 
take the law into their own hands.’ 

Verily in Quebec to succeed you “ must 
get a prayer book in your hand and stand 
between two churchmen.” 

“Freemason” is another term to which 
worthy Roman Catholics in Quebec strongly 
object. ‘“ La Minerve,” of Montreal, a few 
years ago insinuated that M. Lareau, as well 
as Messrs. Geoffrion, Laflamme, Robidoux 
and others were ‘“‘Freemasons,” and M. Lareau 
made the newspaper pay $400 damages. 

Dr. Lamarche sued the Rev. Canon Bru- 
chesi because he had alienated from him one 
of his patients whom he had safely brought 
through ten accouchements, the eleventh in- 
teresting event was followed by fever. When 





the good lady recovered, an article appeared 
in ‘“ Le Monde,” which stated that the pa- 
tient had just been on the point of death: 
and finding medical skill of no avail, she 
made a novena in honor of St. Didace (a! 
worthy man who dwelt in Canada a century 
and a half agone), and asked to be allowed 
to complete her vows as a member of the 
Tiers Ordre of St. Francis. Her request 
was complied with and she immediately got 
better. The Doctor thought that the priest 
had inspired this paragraph with the mali- 
cious intention of depriving him of the credit 
of the cure and giving all the praise to the 
saint, and so to law he went. However, as 
the evidence did not bear out the charges 
the worthy son of Galen got no golden 
pieces to soothe his wounded feelings. 

Les Petits Freres de Marie kept school, 
and Moise Lefebvre had an eight-year male 
scion of his house attending. For annoying 
another boy young Lefebvre was ordered to 
step up to the platform and kneel down, not 
doing this with alacrity, Brother Ethelbert 
went and took him by the ear, and led him up, 
the boy meanwhile wriggling, twisting, jerk- 
ing his head as only boys can do when they 
seek to escape,— what master does not know 
the slippery nature of tender youth? The 
consequence was, the cartilage of the ear was 
fractured or ruptured. The father sued for 
damages and he was awarded $50 and costs. 
Judge Davidson of the Superior Court in 
giving judgment said the discipline in 
schools must be so enforced as to avoid 
bodily injuries; the ear is too delicate an 
organ to be seized upon, and in spite of re- 
sistance to be used to bring an offending 
pupil to punishment; there are parts of the 
body to which, as experience has taught us 
all, the master may apply himself with ab- 
solute safety. Doubtless the judge, if he 
had thought, would have exclaimed with 
Byron :— 

«¢Oh, ye, who teach the ingenious youth of nations, 


I pray ye flog them upon all occasions, 
It mends their morals,— never mind the pain. 
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Poor Brother Ethelbert found that he 
had the wrong cub by the ear. 

“The Brothers of St. Viateur” did not 
escape as easily as Les Petits Freres; the 
Brothers had a school at Terrebonne (as 
well as other places). Osa Courtemanche 
was sent there by his father to complete his 
commercial course. On the 27th of April, 
1891, the Brothers made Osa leave his class 
and go and plant trees and work in their 
garden; in the afternoon they sent him 
with a lad called Ouiment, under the care of 
Brother Lacasse across the river, to get more 
trees. The skiff was loaded with shrubs, 
and the three embarked to return. When in 
midstream the boat upset; Lacasse saved 
Ouiment, and in fruitless endeavors to save 
Osa, he and his pupil were both drowned. 
Courtemanche senior, sued the Order for 
$500 damages for loss of his son. The Su- 
perior Court dismissed the action, maintain- 
ing the Brothers’ defense that such employ- 
ment of pupils was customary and allowable, 
and that the drowning had been the result 
of unavoidable accident without fault or neg- 
ligence on their part. The majority, how- 
ever, of the Court of Queen’s Bench reversed 
this decision, holding that Brother Lacasse 
had shown rashness in crossing the Mille 
Isle River where and when he did; that al- 
though he had sacrificed his own life in try- 
ing to save the boys, he had been guilty of 
imprudence, and that as he was under con- 
trol of the Order, the Order was responsible 
for his imprudence, and so the Court or- 
dered the Brothers of St. Viateur to pay the 
bereaved father $500 for his loss. 

In 1891 Brother Bidegarde sued Les Révé- 
rends Péres Oblats de limmaculée conception 
de Maire. The reason of his doing so was 
this, he had run up a board bill and a doc- 
tor’s bill, and he wanted the Oblats Fathers, 
to which Order he himself belonged, to pay 
the same and to allow him the further sum 
of $780 per araum. His story (as given 
by him in the pleadings) is interesting. 
Here it is: he became a lay brother of the 





Order in 1879 and for ten years he did mis- 
sionary work at Lake Temiscamingue (a 
place as near Hudson’s Bay as Quebeckers 
can well get); through work and privations 
his health gave way and he was sent down 
to the home of the Order at Lachine. He 
had spinal disease and he gradually grew 
worse, as (according to his story) his super- 
iors neglected him and would not let him 
consult his doctor; the remedies he got for 
himself were stolen; the Brothers made fun 
of his physician and chaffed him about being 
sick. One day Father Boisrain offered him 
his blessing instead of medicine, boasting of 
its efficiency and telling of miraculous cures 
affected by it. Out of deference and polite- 
ness Bidegarde consented to receive the bene- 
diction ; his opinion, however, at the time of 
the action was that the Reverend Father’s 
blessing — which had as yet not received the 
honors of the codex and is unknown in the- 
raputics—had no more effect upon his 
poor spine than a mustard plaster on a 
wooden leg. He grew worse, and at last 
Father Boisrain, disgusted with the non- 
success of blessings, stopped them, sent the 
faith-lacking brother to the home at St, 
Saveur, Quebec. Here dyspepsia and ner- 
vous prostration joined the spinal complaint 
in racking his body. The physician ordered 
him rest and he was allowed to go to 
his own family. Ina few weeks, however, 
his Superior ordered him to return at 
once to the Oblats’ home under pain of sin. 
He did so and again began to follow the 
rigorous rules of the Order. Worse and 
worse grew his health; doctors’ certificates 
were laughed at. Bidegarde asked to be 
allowed to go to his family; being refused, 
he went, and then wrote to the Superior for 
a pecuniary allowance. The reply was that 
as he had left without permission the Order 
was not responsible for his expenses while 
out in the world, and asking him to come 
back. The sick man claimed that as he 
had taken the vows of poverty, chastity 
and obedience his Order was bound to 
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furnish him with food and all the necessa- | tried the case and, alas and alack for poor 


ries of this life; and so he sued the | Brother Bidegarde, dismissed his action with 
Oblats Fathers. Mr. Justice Taschereau | costs. 





(SUG-) JESTIVE CASES. 
No. I. 


Mack v. Railroad Co., South Carolina, 29 S. E. 905; April 19, 1898. 


When you're frightened by wagon or car, 
And, in consequence, pains in your back 
And other ills follow, how far 
Can you sue just as if by a whack 
Of a club, or like physical jar, 
Your nerves had been put on the rack? 
The cases, though few, are quite far 
From accord ; but among the star 
Is the singular case of one Mack, 
Who suffered a nervous concussion 
While engaged in a heated discussion 
With an obstinate mule on the track. 


° 
= 


It happened in this way: Mack’s rustical father 
Sent Mack to bring Jack from the field for the night, 

And told his young hopeful, in case he would rather 
Ride home on the back of the mule, that he might. 


3: 


The pasture was distant; the night fell apace ; 

The road crossed a railroad-track half-way to home ; 
And, just as they came to this ticklish place, 

The mule took a notion he’d there cease to roam. 


4. 


Between the two rails he stood firm as a rock, 

His legs planted wide, and his ears slanted back ; 
And just at this moment, on time by the clock, 

A train hove in sight, on the very same track. 


5- 


The boy was so phased by this pig in a poke, 
That the train’s rapid onset he failed to observe ; 
The mule may have seen it, and thought what a joke 
To paralyze traffic, while showing his nerve. 
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6. 


So here was the future complainant, young Mack, 
Pulling hard at the bridle with all might and main, 
The mule firmly fixed in the midst of the track, 
While clattering down on them both came the train. 


7. 


The mule met his fate, ’mid the engine’s harsh thunder, 
(A lesson that nerve may be quite out of place) ; 

While the boy, dazed with fright, as his steed flew from under, 
Jumped down in the ditch and lay flat on his face. 


8. 


And now was presented a nice point of law: 
The railroad must pay for the mule’s scattered bits, 
But the boy had escaped without physical flaw, 
And why should he sue for upsetting his wits? 
For shock without contact, as some say, must be 
Too remote to consider as real legal harm ; 
If the body is clearly from injury free, 
No claim can be based on mere mental alarm. 


9. 
Massachusetts, and England, and New York, together, 
Were strong for defendant in stating this rule; 
But none of these courts had precisely said whether 
The doctrine applied to a case with a mule. 
So this court held that, though the poor mule’s fragments might 
Be extremely remote, yet the boy’s lawful fright 
Was by no means the same; nor was he clearly foolish 
In what he had done; ‘twas the mule that was mulish. 
Though bound for the mule’s sake to stick to the track, 
He was not to be bound by the faults of his jack. 


10. 
~ Morav: 
In your Digest, just look s. v. «* Mule,” 
And enter the following rule: 
When an obstinate jack 
Will not budge from the track, 
Keep away, if you can, from his heels ; 
Let the mule have his jest, 
While the train does the rest, 
And you throw yourself down by the wheels. 
Though you suffer not even a bruise, 
You may claim any sum that you choose ; 
For, although the poor animal's hurled into bits, 
Youll get round compensation for losing your wits. 
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REMINISCENCES OF JUDAH PHILIP BENJAMIN. 


(A FRAGMENT BY THE LATE BaRON POLLOCK.) 


—— following unfinished fragment written by the 
late Baron Pollock shortly before his death, may 
be of interest to those who knew either the subject or 
the writer of the reminiscence. 

Exemplary in every relation of life, frank, genial, 
tactful and sympathetic, Baron Pollock will be re- 
membered by none with more grateful affection than 
by his former pupils. He treated them almost like 
members of his family, frequently asking them to his 
house at Putney, to dine, and perhaps also to sleep ; 
and when they had left his chambers the friendly re- 
lations lasted on. Many in after-life found in him a 
wise and sympathetic counsellor, and now and then 
in any little matter of difficulty or difference were glad 
to constitute him a Court of Appeal, so tolerant, ap- 
preciative and just was his judgment of men and cir- 
cumstances. 

For a man of his early success and subsequent 
eminent career at the bar, his pupils were not many 
in number. For the first twenty years, or thereabouts, 
his chambers were at 5 Child’s Place, Temple Bar, a 
small court then just outside the Temple precincts, 
facing Middle Temple Lane, and entered by a narrow 
passage from Fleet Street, long since blocked up. 
These chambers were so small that there was prac- 
tically no available pupil-room, and therefore he did 
not take more than two pupils, and had often only 
one, who always sat at a side table in his room, and 
was present at all the consultations with clients. 
He afterwards moved to larger chambers at 2 Paper 
Buildings. 

Amongst his pupils who have risen to eminence in 
the profession, or who have be¢ome otherwise dis- 
tinguished, were Lawrence Oliphant, who had such 
strange and chequered adventures in so many differ- 
ent parts of the world, Sir Richard Harrington and 
Mr. H. M. Bompas, who are County Court judges ; 
Mr. Kenelm Digby, the present permanent secretary 
at the Home office ; Lord Justice Thesiger, who, un- 
usually early in life, was made a judge, and promoted 
to the Court of Appeal, but whose brilliant and prom- 
ising career was cut short in middle age. Lastly, 
there was Judah Philip Benjamin, the most gifted and 
remarkable personage of them all. 

Benjamin was born of English parents in the West 
Indies in 1811, who, four years later, settled at 
Wilmington, in North Carolina. He was called to 


the Bar, at New Orleans, in 1832, where, as a legal 
member of the firm of Slidell, Benjamin and Conrad, 
he soon got into high repute as a lawyer and advocate. 


_Where he did a leading business. 





His practice later on was chiefly at Washington, 
In 1852, and 
again in 1857, he was chosen a senator for Louisiana, 
having for his colleague Slidell, who was afterwards, 
when Confederate commissioner, seized from the 
Trent.: It was in the Senate, on December 31, 1860, 
that he made his powerful and eloquent speech in 
favor of State rights — which elicited the admiration 
of Sir G. C. Lewis, who heard it delivered — avow- 
ing his adherence to the cause of secession. President 
Davis made him attorney-general of the Confederate 
States; subsequently acting secretary of war, and 
lastly secretary of state ; which last office he retained, 
acquiring a reputation for great vigor and power, till 
the break-up of the Confederacy, when he escaped 
with difficulty, by way of Florida and the Bahamas, 
to the West Indies, and thence to England. He 
entered as a student at Lincoln’s Inn, in January, 
1866, and the following June, at the age of fifty-five, 
having obtained a dispensation from the usual three 
years of studentship, he was called to the English 
Bar. J. M. 


It is more than thirty years since, to my 
great gain, I came to know J. P. Benjamin. 
From that time till his leaving England for 
Paris, not long before his death, we lived 
on terms of the closest intimacy, and when 
he was taken from us I felt that I lost 
a charming companion, an accomplished 
brother lawyer and a true friend, one I 
could not easily replace. His ways, his 
habits of thought and modes of expression 
could never be forgotten, but I kept no 
diary or memoranda, and the period during 
which we met was the busiest of my life, so 
memory alone can aid me in setting down 
what others may care to know of so re- 
markable and distinguished a man. 

Benjamin had not been long in this coun- 
try before an old friend told me he was 
desirous of being called to the English bar, 
and as a preliminary step would be glad to 
come to me as a pupil. At that time my 
business was mostly in court, and I had lit- 
tle opportunity of seeing and discussing law 
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with anyone who might be with me, and, 
therefore, limited the number of my pupils 
to two. Having these already, I simply 
declined without giving the subject much 
thought. Shortly afterwards, Mason (who 
with Slidell had come to this country as 
envoy from the Confederate States), accom- 
panied by Benjamin, paid a short visit to 
my father — then Lord Chief Baron of the 
Court of Exchequer — at his country house 
at Hatton, near Hounslow. 

One of my sisters has given me an inter- 
esting account of her meeting with Benja- 
min on this occasion, and as it tells what 
many others must have felt when they first 
saw him, I will give a portion of what she 
remembered : — 

‘‘On February 3, 1866, my father brought 
down Mr. Mason and Mr. Benjamin to sleep 
for a couple of nights, and a few county 
neighbors came to meet them. I had not 
seen Benjamin, and had pictured to myself 
an American of the Jefferson Davis type. 
To my surprise, when he entered the room, 
I saw a short, stout, genial man, of decidedly 
Jewish descent, with bright, dark eyes, and 
all the politeness and doxhommie of a French- 
man, looking as if he had never had a care 
in his life. Next morning I was down early ; 
so was he, and he gave me most interesting 
and thrilling details of his perilous escape at 
the end of the war. I was much struck by 
his generous candor. I asked him what 
the Northerners would have done to him if 
they had caught him, and he said proba- 
bly they would have put him to death. 
When I exclaimed in horror at such an 
atrocity, he said, apologetically, that party 
feeling ran so high just then, that his side 
might have done the same, had the circum- 
stances been reversed.” 

The day after this visit, my father, seeing 
me in court, sent down a note, saying, 
“Have you done wisely in declining to take 
Benjamin as your pupil?” I gave him my 
reason; to which he replied, “ Benjamin has 
no need to learn law, all he needs is to see 





something of the practice of our courts, and 
to obtain some introduction to the English 
Bar.” On this, I thought I had been 
wrong, and fortunately was in time to revoke 
my first decision, and within a week Benja- 
min was in my chambers, greedily devour- 
ing every paper that came before him, and 
writing sound opinions. 

Among these was one of special interest. 
I was counsel to the Metropolitan Police, 
who occasionally required odd questions to 
be solved. One of these arrived in the 
shape of a small blue paper, endorsed, “ As 
to the searching of prisoners,” involving the 
right of the police to search persons in their 
custody before they have been convicted of 
any crime, for different purposes — as, for 
instance, to find dangerous weapons, stolen 
property, or possibly to take from a drunken 
man his watch or other valuables for their 
protection. I was leaving for court and 
threw it across the table to Benjamin, say- 
ing, “‘ Here is a case made for you, on the 
right of search,” alluding to the well-known 
international maritime difficulty which arises 
in time of war, and which had been keenly 
discussed upon the occasion of Captain 
Wilkes, on behalf of the American govern- 
ment, overhauling the British mailship Trent, 
and taking from her Mason and Slidell, who 
were on their way to England as envoys of 
the Confederate States. Benjamin took the 
case, and at once set to work to consider 
the authorities and deal with the questions 
with such purpose that when I returned from 
court they were all disposed of. The only 
fault to be found was that the learning was 
too great for the occasion, going back to 


.first principles in justification of each answer. 


Many years after, I was told that the opinion 
was held in high respect, and often referred 
to by the police and at the Home Office. 
The last time I ever saw Benjamin was 
when a farewell dinner was given to him by 
the Bar of England, before he ceased to prac- 
tise, and left to join his wife and daughter at 
Paris. The Benchers of the Inner Temple 
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gave up their hall for the occasion. When 
I went into our tea room, before dinner, I 
joined Benjamin and Lord Selborne, who 
were conversing, and told Lord Selborne 
how the government was indebted to Ben- 
jamin for the opinion and not to myself. 

With reference to the peculiar circum- 
stance in which Benjamin was placed, I 
thought it in better taste not to ask him 
questions as to his previous history, and the 
part he had taken in the Civil War; but he 
spoke freely of these and other incidents of 
the secession in the Pupil Room, where the 
conversation was often not only interesting, 
but full of humor. Benjamin, however, often 
came to dine, or to spend an afternoon with 
me at Putney, and then told us many anec- 
dotes connected with the war, always cheer- 
fully putting forward the amusing side of 
things. The only two injurious acts done to 
him by the Northerners, of which he spoke 
with anything like bitterness, were that they 
burnt his law library, and drank his cellar 
of old Madeira, a wine much cherished in 
New Orleans. 

In June, 1866, Benjamin was called to the 
Bar by the Benchers of the Inner Temple, 
and certainly no jealousy of a new and 
dangerous rival prevented his receiving a 
kindly welcome from all members of the pro- 
fession who had made his acquaintance, or 
come to know of his singular position, and 
the interest which belonged to it. It was 
some time before he could obtain suitable 
chambers, but ultimately he settled down in 
Lamb Buildings, where he remained during 
the whole period of his practice at the Eng- 
lish Bar. Unlike most newly-called men, he 
was not long allowed to be idle, although 
for some time he was more occupied in 
answering cases and advising on evidence 
than by holding briefs in court. 

One of the first—if not the very first — 
pieces of work which Benjamin did will il- 
lustrate his great experience and untiring 
energy. An old established Ship Insurance 
Club was desirous of having its rules, which 





were very lengthy, remodelled. The annual 
meeting of the club was at hand, and the 
time remaining was so short that two experi- 
enced counsel, who had for some years past 
acted for the club, declined the job, although 
some considerable fee was marked on the 
papers. Benjamin’s name was mentioned, 
and the instructions were sent to him late 
one evening. Most men would probably have 
looked up the rules of other similar clubs in 
order to collate them and exhaust every 
source of improvement. Not so Benjamin. 
His own knowledge of the requirements told 
him what was wanting; and the very next 
morning, commencing after an early break- 
fast, and never pausing for a mid-day meal, 
he worked on steadily, and, shortly before 
eight, the hour at which he usually dined, 
the rules were complete, written out in his 
own neat hand, currente calamo, with scarce 
an alteration or correction from beginning to 
end, as if he had been composing a poem. 
I doubt if any draughtsman within the walls 
of the two Temples could have done this so 
efficiently within the same time. 

One great and early advantage held by 
Benjamin as a lawyer was this — that he was 
a native of, and educated within, the State 
of Louisiana, which was one of the French 
colonies ceded to England, and, therefore, 
the law taught and administered within it 
was that which took its origin in the Code 
of Justinian, and was afterwards adopted by 
the nations of Europe, and continued to be 
the law of France until the Code Napoléon. 
The principles and practice of this great 
system of law Benjamin knew and appreci- 
ated thoroughly, and he was at all times 
ready to point out its leading features, and 
how they differed in principle from English 
law. This also gave him a distinct position 
superior to his brother advocates when argu- 
ing, before our Judicial Committee of the 
Privy Council, appeals from those of the 
English colonies of French origin which 
were ceded to England before the Code. 

His power of applying the theory of law 
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to daily practice was great, and it seemed 
to him a real pleasure to explain to others 
what he knew and valued so much himself. 
Few works on English law have been so 
readily accepted and so universally used as 
“Benjamin on Sales,” which has gone 
through several editions. The profession 
and duties of barrister and solicitor, which 
in England are separate, are in America 
discharged by one and the same person, 
though it is common, in the case of a part- 
nership, for one member of the firm to devote 
himself to seeing clients, getting up the facts 
of cases, and doing all those things which 
in this country are done by a solicitor, 
whilst the other partner takes up the litigant 
cases at a later stage, and conducts the trial 
of causes and the arguments of points of 
law in court. Benjamin, before he was led 
into the fierce struggle of political life, which 
ended in his acting as one of the chief ad- 
visers of Jefferson Davis, had for years been 
a member of such a legal partnership. His 
clients were numerous, their business being 
principally of a mercantile character, and 
few men had a sounder or wider range of 
knowledge and experience of the law-mer- 
chant, including shipping, insurance and 
foreign trading, than Benjamin, long before 
he ever thought of leaving America and 
coming to England. 

The chambers in Lamb Buildings soon 
became well filled with briefs and cases for 
opinion, and there from early morning to 
late evening was Benjamin to be found, 
steadily disposing of all that came to him 
with as much zeal and energy as he could 
have shown were he a young man for the 
first time earning his livelihood. But, for all 
this, he never closed his door to any friend 
who came for a chat or to obtain his views 
on some nice point of Anglo-American 
jurisprudence. I once went to him myself 
to ask for the explanation of a new system 
which had grown up in the export trade 
from New York to Liverpool. He gave me 
at once, as was his manner, a short and 





clear account of the practice, and also ex- 
plained the legal results and the rights of 
the parties. 

This led to a curious sequel, for within a 
few weeks I was retained for a plaintiff in 
chancery against two defendants. When the 
cases came on for hearing before Vice Chan- 
cellor Malins, I duly appeared, feeling con- 
fident of success, not only from my own 
opinion of the plaintiff’s rights, but accord- 
ing to the view expressed by Benjamin that 
he was in the right. I found opposed to 
me for one of the defendants, Sir Roundell 
Palmer, for the other Mr, Benjamin. Palmer's 
case was postponed on the ground of per- 
sonal convenience, but he told me while we 
waited for the judge to come into court that 
the point was quite new to him. Benjamin 
and myself occupied the whole day with our 
arguments, and the vice-chancellor, after 
much doubting, delivered a judgment against 
the view presented by Benjamin and in favor 
of that with which he had furnished me 
when I had sought his aid. 

Most Juniors seeking their promotion to 
the office of Queen’s Counsel write to the 
Lord Chancellor of the day, expressing their 
wish to acquire the position, and so obtain 
the right to wear a silk gown and pre-audi- 
ence in court which follow. In Benjamin’s 
case it was otherwise; whilst still a Junior he 
held many briefs in the House of Lords, 
and when Cairns was Lord Chancellor, he 
was so struck with Benjamin’s arguments in 
a case before him that he wrote him a note 
proposing, if Benjamin was willing, to ap- 
point him one of her Majesty’s Counsel. 
This was accepted, and from that time 
Benjamin’s practice increased, and he soon 
held a high position, and made as large an 
income as any barrister within the bar. 

Having thoroughly established himself in 
the first rank of the London bar, he went on 
circuit, choosing that which is pre-eminent 
in commercial and maritime law, the North- 
ern, and soon acquired a considerable prac- 
tice, although he had as competitors such 
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men as Holker, Pope, Russell, Herschell 
and others, who had for years been working 
up to the position they held. 

At Liverpool, his knowledge of the trade 
between that port and New York was of 
great service tohim. The juries thoroughly 
appreciated his practical mode of dealing 
with the circumstances of a case, and more 
than once, when counsel for a defendant, he 
fell foul of his adversary by suggesting as 
probable, and therefore to be accepted as 
proved facts, that which he did not call 
witnesses to support, and so taking from the 
counsel for the plaintiff the benefit of a 
reply. When challenged as to this he would 
say, “ My learned friend, says I have not 
proved this. Why should I, when all of you 
gentlemen of the jury knew perfectly well 
from experience in the trade that it must 
have been so?” 

At Liverpool and Manchester, as in Lon- 
don, Benjamin’s clients were mostly mer- 
chants, bankers, and ship-owners, but this 
was not always the case, and when he held 
briefs in causes which were not of special 
commercial interest, although not eloquent 
as a speaker, he always showed a great ex- 
perience in the conduct of a isi prius issue, 
and thoroughly knew the rules of the game; 
clear in the statement of facts, an effective 
cross-examiner, and cautious in the ex- 
treme of expressing any false or figurative 
surroundings, he presented his client’s case 
with great force to a jury. 

On one occasion he was counsel for a 
plaintiff who owned a cargo of cotton, and 
claimed damages against a Liverpool ware- 
houseman, who had accepted it to be ware- 
housed at a stipulated rent. The warehouse, 
it was said, was old, and the walls and roof 
gave way, whereby the cotton was dam- 
aged. The contract, the stowing of the 
cotton and the fall of the warehouse, and 
consequent damage to the plaintiff, were 
matters of easy proof. To the defendant 
the claim was a serious one, as other car- 
goes had been stored in the same. ware- 





house, and, as similar claims were made by 
their owners, he naturally spared no expense 
in procuring a full array of that class of wit- 
nesses who are usually called “ experts,” 
and upon whose evidence, rightly or'wrongly, 
so many caustic remarks have been made 
by judges and others. One after another 
they came into the box with the full confi- 
dence of vast experience, and the usual 
munition of tabular statements and long 
arrays of figures and calculations — archi- 
tects, builders, engineers, warehousemen, 
and all who could assist in demonstrating to 
the jury that no stronger or more perfect 
warehouse had ever been constructed. 

All these Benjamin treated with becom- 
ing gravity, asking of each some little ques- 
tion, the answer to which might discount 
the evidence which they gave in a form so 
damaging to his client. At the end of 
these came the climax; and last, but not 
least, to add one crushing blow to the hopes 
of the plaintiff, came a gentleman from a 
distance, whose great prestige and com- 
bined experience as both architect and en- 
gineer eclipsed that of all who preceded 
him. He gave his evidence in that calm 
and measured tone which demands acqui- 
escence from all who hear it, and explained 
the impossibility of the accident having 
occurred in consequence of any improper 
construction or want of repair of the ware- 
house. 

While this was going on Benjamin sat 
taking a note in solemn gravity, then rose 
to cross-examine. 

Q. I think, sir, you said you had had 
great experience in the building of ware- 
houses? 

A. Yes. 

Q. And that you have carefully con- 
sidered the causes which lead to their weak- 
ness? 

A. Certainly. 

Q. And you have applied those con- 
siderations to the present case? 

A. I have done so. 
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Q. Then will you kindly answer me one 
more question. Why did that warehouse fall ? 

The witness paused, and Benjamin, with 
a pleasant twinkle in his eye, sat down with 
almost a bump on his seat. 

The pause continued, and the effect was 
so striking that jurymen, bystanders and all 
could not resist a hearty laugh, which terri- 
bly diminished the effect of a long and 
reasoned reply, which the expert gave as 
accounting for his conclusion. 

“Thank you,” said Benjamin, slowly and 





calmly, “I have no more questions with 
which to trouble you.” 

The result was irresistible, and no inge- 
nuity on the part of the learned counsel for 
the defendant could restore the lost ground. 
Verdict for the plaintiff, and damages. 

[Here the MS. ends abruptly. Ill-health com- 
pelled Benjamin to retire from practice early in 1883, 
and the farewell banquet in the Inner Temple Hall, 
above alluded to, was held on June 30. In May, 
1884, he died at Paris, where his wife, who was a 
Frenchwoman, and his daughter had for some time 
been living.] 





SOME POINTS IN ROMAN-DUTCH PROCEDURE. 


NE of cne problems meeting all who 
have been concerned with framing or 
amending systems of judicial procedure is 
that of deterring persons from bringing ill- 


founded actions, whilst on the other hand,. 


those who have valid claims should not be 
impeded by any greater difficulties than 
naturally belong to the subject. In this 
connection the question of costs has an im- 
portant place. I have known doctrinaires 
maintain that courts of justice ought to be 
absolutely open to suitors, the expenses of 
all litigation being defrayed by the state, 
with the exception, perhaps, of the fees of 
advocates — their employment, however, be- 
ing assumed to be not atall essential. Very 
free access to the courts acts, no doubt, like 
a safety valve, so that disputes, which other- 
wise might, in some states of society, lead to 
disastrous personal conflicts, being fully dis- 
cussed and dealt with by judicial processes, 
get arranged, and are no longer a source 
of danger. Thus, I have known many in- 
stances in the Gold Coast Colony, in which 
powerful chiefs would bring their conflicting 
claims to territory before the English judge, 
who represented the great queen dwelling 
beyond the seas, and submit to his arbitra- 
ment after an enormous amount of discus- 





sion and statement of evidence. Without 
this resource such disputes would have 
been fought out with guns and drums, and 
the dire concomitants of private war. On 
the other hand, some of the old law-givers 
seem to have thought that all litigation was 
evil, as disturbing the concord and good 
feeling which ought to prevail amongst 
fellow-citizens, and that not only should the 
causes of strife be averted by sedulous care 
in framing the laws, but that there should 
be‘deterrents against litigation in the shape 
of penalties. 

The safest course here, as in so many 
other cases, is no doubt the middle one — 
that while all facilities should be given for 
the discussion and adjudication by the courts 
of all genuine claims and defenses, the ut- 
most practicable safeguards should be in- 
terposed against abuse of the processes of the 
law, by rash and ill-considered, or by specu- 
lative litigation, which last species is substan- 
tially, although it may not be formally, within 
the categories of fraud. 

There were three deterrent forces against 
improper litigation made use of in the olden 
times — the religious sanction of an oath, a 
pecuniary mulct, and the penalty of infamia ; 
and all these three appear to have co-existed. 
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The oath was one of opinion rather than as- 
serting facts. It was administered to both 
' parties; the plaintiff swore that he had not 
brought his action in order to charge his ad- 
versary falsely, but because he believed he 
had a good instance (cause of action). The 
defendant swore that he did not make his de- 
fence of evil intention, or for the purpose of 
baffling his adversary’s claim, but because he 
considered he was making use of just grounds 
of defense. Each party was required to 
swear that he neither had done nor would 
do anything for the purpose of defeating jus- 
tice. The oath seems to have been a later 
development of the sponsiones, by which the 
parties on entering upon a litigation solemnly 
warned each other not to persevere unless he 
had a good and true cause of action, or of 
defense, as the case might be. Itis perhaps 
somewhat curious to find in the very modern 
legislation of the Judicature Act the prin- 
ciple of the oath de calumnia reproduced in 
the provisions for the verification of claims 
and defenses by the oath of parties in certain 
cases. But, indeed, throughout that measure 
the Roman-Dutch system of pleading has 
been largely drawn upon. 

An advocate of good faith was also ex- 
acted from the-advocates. Each was re- 
quired to swear that he undertook the cause 
of his client with an upright mind, would be 
guilty of no false advocacy, would ‘omit no 
proper work or research in the interest of 
his client, and finally, that should it after- 
wards be found that he had with deceitful or 
malicious purpose misrepresented anything 
in the cause, he would forthwith withdraw 
from its advocacy. In course of time the 
taking of the oath by the advocate in each 
particular cause was disused, being super- 
seded by a general oath taken once for all 
upon being admitted to the office of carrying 
on lawsuits for others. It was said by some 
jurists that the oath ought to be renewed at 
stated periods, every fourth year; but this 
quaint arrangement does not appear to have 
obtained generally in practice. The oath de 





calumnia appears to have been an effluent 
of an older and disused proceeding known as 
the actio de calumnia, by which a successful 
defendant could sue for one tenth of the sum 
or value for which he had himself been sued, 
by way of recompense for having been im- 
properly called before the court. The prac- 
tice of. including a judgment for costs in 
every final decision probably had the same 
original source. 

In several species of actions the unsuc- 
cessful litigant was liable to the penalties 
comprised under the general name of in- 
Jamia. Thus infamia resulted from every 
condemnation in a publicum judicum, in 
which any person not specially disqualified 
could be prosecutor. It resulted also from 
condemnation in actions of furtum, rapina, 
injuria, de bonis, vi raptis, tutela, depositum, 
and pro socio. Infamia, however, was more 
properly a penalty for the misconduct in- 
hering in the facts which constituted the 
grounds of the actions to which ‘it was 
affixed, than for rash litigation, although the 
propounding of a defense in some cases had 
the effect, if unsuccessful, of increasing the 
penalty. /nfamia did not as a rule result 
from an.adverse judgment in actions upon 
contract. The actions of tutela, mandatum, 
depositum, and pro socio were distinguished 
from ordinary actions upon contract, inas- 
much as although in all cases of proved 
delict there was involved some violation of 
good faith and just dealing, yet when delict 
occurred in these exceptional cases, it was 
considered that there was also a peculiar 
turpidity, from the violation thereby in- 
volved of the obligations of friendship, out 
of which the relation of tutors and the like 
must have arisen. There seem to open to 
us here glimpses of a fine standard of social 
morality existing in these times. There 
were three conditions to the declaration of 
infamia. One was that the judgment went 
against the party in his own name, and not 
in name of his procurator, curator, tutor, 
or the like; hence a curious loophole for 
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evasion of the penalty, for if the party sued 
was wily enough to defend by procuration, 
the result would be that although condemned 
he would escape the znfamia, as the judg- 
ment would run in terms against the procu- 
rator, whilst neither would the latter take 
harm, as the judgment would not be against 
him personally, but on behalf of another. 
This became unimportant, however, as it 
was afterwards the practice that all judg- 
ments should run against the principal. A 
second condition was that it should be 
shown that the party condemned had been 
actually guilty of misconduct or bad faith, 
as it was plainly inequitable that zz/famia 
should attach to anyone whose fault con- 
sisted only in want of skill, or such negli- 
gence as any man might fall into without 
forfeiting his character of a prudent and 
trustworthy person. The third condition 
was that the adverse judgment should take 
place in an actio directa, not in a counter 
or cross action, in which it was considered 
that questions of deceit or misconduct did 
not properly arise, but only questions of 
calculation and set off. 

The unsuccessful litigant, besides losing 
his action, and paying expenses, was also 
required in certain real and personal actions 
to pay a fine amounting to a fiftieth of the 
estimated value of the subject-matter of the 
action. In case of an appeal unsuccessfully 
carried from a local judge to the Court of a 
Province, there was a fine of thirty florins, 
and on an unsuccessful appeal to the senate, 
the suitor was fined fifty florins. The small 
amount of these fines is suggestive of the 
high value of money at that time. 

The adjudication of the expenses of the 
action against the unsuccessful party —a 
development in the growth of procedure — 
was the most important of all the methods 
of deterring from rash litigation, and it has 
continued to keep its place long after the 
disuse of the other methods. The idea of 
a penalty against the ¢emerarius litigator is 
conspicuous both in the legislation and in 





the writings of the jurists on this subject, 
quite as much, or, I should rather say, more 
than that of a right in the unsuccessful 
suitor. Thus the law of costs was ap- 
proached from a quite different direction to 
that in the English system, where the sub- 
ject has been so much dealt with on the 
principle of recompense—the successful 
party being held to have right to be re- 
imbursed of the expenses he has been forced 
to incur through the proceedings of his op- 
ponent. 

On the principle of penalty the unsuc- 
cessful party was condemned under the 
Roman-Dutch systems in costs, although 
the adversary had not asked for costs. On 
the same principle of penalty we -find the 
broad rule that the unsuccessful party should 
pay costs is relaxed under a variety of cir- 
cumstances, in which it is considered that 
the latter has not been in fault. Thus he 
is excused if he had a good ground of liti- 
gation, whether 4n maintaining his claim, or 
opposing that of his adversary; which hap- 
pens from time to time, it is said, “ either 
because the matter is in its nature obscure, 
or from excusable ignorance of the facts, 
or even from the uncertainty of the law 
arising out of discrepant and conflicting 
opinions of the authorities.” It was, speak- 
ing generally, a question for the discretion 
of the court in which the cause was tried; 
if the judge considered that the unsuccess- 
ful party had such a just cause of action, 
and that the whole circumstances were 
such that each party should bear his own 
costs, he gave effect to his opinion by an 
order that the costs be compensated. A 
number of particular cases are mentioned 
by Gaill in his observations on ‘‘ Judicial Pro- 
cedure,” and by Van Leuwen in his “ Censura 
Forensis,” and by John Voet in his “ Com- 
mentaries on the Pandects.” Amongst these 
is the case of a litigant failing in the Appeal 
Court, who had been successful in the court 
of inferior jurisdiction: and it was the 
universal practice of the Camera Imperialis 
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to order compensation of costs in those 
cases. It is interesting to notice that the 
rule of the Court of Chancery in England 
was similar, until altered by the Judicature 
Act of 1875, after which it became the rule 
that the successful appellant would get his 
costs. Voet, whose great work was pub- 
lished about the beginning of the last cen- 
tury, treats the subject at much length, 
making no question whatever that the judge 
has large discretionary powers in compen- 
sating costs, and stating a number of ex- 
amples. Some of his expressions show that 
there was an opinion in his time that too 
frequent compensation of costs had the effect 
of encouraging rash litigation, and he cites 
with approbation an instruction by the Su- 
preme Court to inferior tribunals ‘zon opor- 
tere nimis faciles ac pronos esse ad decernen- 
dam hanc compensationem, imo prohibentur 
candem admittere, si non justissimae causae 
contrarium suaserunt,’ which seems to be 
exactly the same principle-which has been 
reached in the most modern procedure. 
Vanderlinden, whose writings carry the law 
down to the beginning of the present century, 
at which time the law in our Roman-Dutch 
colonies was pretty well fixed, thus con- 
denses the doctrine: ‘Compensation of 
costs takes place either because the parties 
are very nearly related to each other, or 
because the respondent in appeal had a 
judgment in his favor, or because the case 
appeared so doubtful to the judge, that, ac- 
cording to his view, the plaintiff did not act 
rashly in instituting the action, nor the de- 
fender in opposing it, with the determination 
of which the judge’s conscience is charged.” 
To determine rightly on this subject is often 
a matter of much nicety and difficulty, in 
which the assistance of counsel trained 
usually in England, not deeply versed in 





Roman-Dutch law, and rather closely wedded 
to the idea that costs follow the event, is apt 
to be not very available; but it is as much 
a part of the judge’s duty to exercise his 
discretion as to costs, when the occasion 
arises, as to do so on any other point on 
which a discretionary power belongs to his 
office. 

Under the denomination of costs were in- 
cluded the fees of advocates, the salaries of 
procurators, the fees of the officers of court, 
the expenses of procuring witnesses, the 
wages of workmen while waiting to give evi- 
dence, and the expenses of the plaintiff or 
defender necessarily incurred in traveling to 
the court. No charge of whatever nature 
was to be immoderate in amount; the items 
to be allowed, and the amounts of them, were 
subject in great measure to the arbitrament 
of the judge who tried the cause; in other 
words, he had the duty of taxing master, a 
duty from which judges in some of our colo- 
nies were only recently relieved. 

Between persons within certain degrees of 
relationship rash litigation was restrained by 
the necessity of obtaining from the. court 
leave to bring the action (venia agendi) be- 
fore commencing proceedings. Leave was 
only granted upon the court being satisfied 
that there were prima facie grounds, and 
that the proceeding was in good faith. This 
was one of those paternal and protective 
provisions of the Roman-Dutch law, which 
we find characteristic of that system in its 
adoption and continuation of the Civil Law. 
I do not know if some provision of a kindred 
sort, but less restricted in its operation, could 
in modern times be applied to check actions 
of the speculative class, against which the 
remedy of costs no doubt lies, but often is in 
result entirely abortive. — 

D. P. CHALMERS, in Furidical Review. 
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CURRENT TOPICS. 


VACATION AT ATLANTIC City. — Atlantic City is 
the greatest watering-place in America. It has 
above six hundred hotels and boarding-houses, and 
in the height of the season more than one hundred 
thousand visitors gather there. 

D‘Amicis, the most brilliant and poetic of all the 
writers of travels, in his book on Constantinople, 
gave a marvellous description of the floating bridge 
that connects Europe with Asia at Galata. (By the 
way, he wrote the finest account of a bull fight ever 
written, in his «* Spain” — good reading for present 
days.) 

If the Easy Chairman possessed his genius he could 
make a good deal out of a description of the famous 
‘¢ Board Walk” at Atlantic City, where he has been 
passing a month on account of writér’s cramp in the 
throat. Many of our readers have doubtless been 
there, but many more have not, and few persons ever 
spend a month there, and so we venture to make it 
the theme of a vacation paper designed not to in- 
struct but to amuse. The ‘* Board Walk” is the 
backbone of Atlantic City, but the ribs radiate from 
only one side, in the form of streets, and on the 
other side are the ocean and Europe, Asia, Africa, 
and that part of the United States commonly called 
the Phillipine Islands. The climate of the place is 
avowed to be warm in winter and cool in summer, 
being pleasantly modified by the gulf stream, and so 
people go there almost the year round. We found 
such a variety of climate and weather in May that we 
suspect that the Spaniards have hooked up the gulf 
stream and carried it away. The dimensions of the 
Board Walk are stated in the hotel circulars as four 
miles in length, forty feet in breadth, and twelve 
feet in height. The only one of these dimensions 
that is strictly accurate is the last — that had to be 
right all the way because the sea dashes underneath 
(sometimes overhead). In the widest part it is 
forty feet, but much of it is narrower, and although it 
may be four miles long at times, it is not just now, 
for some of it has been carried away by the sea. 
It is sustained for a large part by steel supports. 
Jutting out afar into the sea are three piers, and 
when one essays to walk the length of them in the 





broiling sun he is tried by his piers. Heinz, the 
pickle and bean man, rents one of them for advertis- 
ing and selling his wares. The others are given up to 
amusements, such as exhibitions of diving and haul- 
ing of nets which come up full of things that recall 
Peter’s wondrous vision. Off one ofthese piers they 
show regularly every week how the ‘* Maine” was 
blown up, by the explosion of a torpedo under a 
small vessel made to order, and thus keep the war 
spirit at the boiling point. On the inner side of the 
walk are many small shops and booths. Some of 
them are galleries devoted to ‘rifle practice,” but 
that practice seems to extend all along the line in 
the matter of prices. There are some very choice 
goods on sale, however, especially in china and pic- 
tures, and in the dull season of May, one can get good 
bargains, especially from dealers who have goods in 
the custom-house and need money to get them out. 
Down on the beach a sculptor makes attractive forms 
of drowned women in high relief, and medallions of 
the current celebrities, Gladstone, McKinley, and 
Dewey, in the damp sand, and sends a damp over 
the audience by passing around the hat at the con- 
clusion. One of the shows on the Walk that is best 
worth the cost is ‘* Beautiful Jim Key,” the educated 
horse, who (not which) reads, writes and ciphers 
better than many small boys, or even ‘* grown ups.” 
Jim is a bay, and his trainer and owner is a black, 
and the one knows just about as. much as the other. 
The merry-go-rounds, with their gay music, and 
their assortment of legendary and real animals — drag- 
ons, unicorns, lions, ostriches, roosters, camels, 
horses, camelopards, goats, etc., in the most co- 
quettish and vivacious poses, draw crowds who pre- 
fer this mode of getting seasick to the trouble of going 
a-sailing. A Japanese tea-garden, and a maze in 
which one can become hopelessly lost for a dime, are 
also alleged attractions. Wheeled chairs are pro- 
pelled in all directions (except east and west), and 
form a very convenient mode of reconciling the tak- 
ing of exercise with laziness. The one man who 
propelled his own chair by a crank probably was a 
crank. Toward the lower end is a beautiful casino, 
where one may play billiards or ten-pins, or bathe, or 
listen to wild Hungarian music played by tame Mag- 
yars, for a moderate compensation. Schlatter, «+ the 
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devine healer,” was advertised on one of the piers. 
He is said to take no thought of his eating or drink- 
ing or clothing, and it is evident he does not of his 
spelling. He insists that his very circulars have cura- 
tive qualities, but although we chewed the margin of 
one it did our throat no good. He probably would 
say we ought to have chewed the print, but the great 
trouble was that we had not the requisite faith. 
Probably a man who is fool enough to believe on 
him would be fool enough to imagine himself cured. 
We must not omit the newsboys — there is one to 
every six planks in the Walk, and one is in danger 
of acquiring a permanent shaking palsy by continually 
wagging his head in the negative to their appeals. 
A largely patronized industry on the Walk is that of 
palmistry and-astrology. The most extensive estab- 
lishment of this kind is conducted by a man and his 
wife, the former interpreting the stars, and the latter 
the lines on the hand. Anybody who has read 
*« Quentin Durward” knows enough about astrology, 
and we lost interest when the wise man told us that 
most great men are born under Mars, for we came to 
light under Virgo. When we instanced Napoleon to 
disprove his theory, he replied that he was so great 
that he could afford to be born under any sign, and 
retorted quite cleverly by reminding me that Na- 
poleon was a believer in his star. The palmists all 
tell substantially the same story — the lines have cer- 
tain and fixed values, and so palmistry is a sort of 
science, at least as trustworthy as history according 
to Voltaire, who said it ‘+ is lies agreed on.” We saw 
Rip Van Winkle going into one of these places with 
an amused smile on his dear old face. (It occurred 
to us for the first time that Jo Jefferson is the most 
enviable man alive — he has not an enemy, and has 
given pleasure to and is loved by millions of his 
race.) Our particular oracle was a fat man, not too 
clean, who, when the oracular frenzy was not. on 
him aired several King Charles spaniels on the Walk. 
Among other disclosures he assured us that the war 
will not be over when the present administration goes 
out, although a peace will be patched up about August 
1oth, for the “Powers” will interfere. Also that 
President McKinley will be assassinated. He is a 
fervent believer in pyschic force, and that when a 
great many minds agree in wishing a thing it must 
come to pass. In proof of this he pulled open a 
drawer and exhibited a check which he had received 
that morning for a debt of long standing, for which 
he had been vainly dunning his debtor for many 
months, and which had come at last in answer to the 
joint mental direction of a Psychic Society of which 
he is a member, and to which in extremity he ap- 
pealed for the putting forth of their aggregated will 
Why would this not be a good society for a 
We suggested to the 


power. 
collecting lawyer to belong to? 





astrologer that he might do a thriving business in 
this way, but he smiled blandly, and said he did not 
care for money, and was deeply interested in the 
study of mind and the development of its powers. 
This wise man also told us that he believed that the 
feats of the Indian jugglers were accomplished by 
this principle of willing a certain appearance to be 
manifested, or of hypnotizing the spectators to seem 
to see it. The jugglers cannot deceive the camera, 
because it is not intelligent, and therefore it records 
nothing of what all the spectators agree in seeing. 

The sailing at Atlantic City is superb, but one can 
sail at other places, and there is no other place where 
one can see so many and such various types of 
human nature, and so many human beings unstrung 
and off guard, as it were, become so simple them- 
selves and believing so implicitly in the simplicity of 
others. Therefore the Board Walk proved more at- 
tractive to us than the sea. 

A tired lawyer asked us if there is any such thing 
as resting the brain. We responded quickly and 
unhesitatingly that there is only one rest for the 
brain, and that is novel-reading or playing solitaire. 
Accordingly we read seven new novels in the four 
weeks of our outing and played innumerable games 
of solitaire. ° 


DISSENTING OPINIONS. — We have long been op- 
posed to the publication of dissenting opinions, for 
reasons very well known to the profession, and not 
necessary to be stated or enlarged upon here. A case 
in which there is a strong dissent is never of author- 
ity as a precedent, and the one State that almost 
never publishes them, or indicates a dissent, has the 


_most authoritative jurisprudence of any in the Federal 


Union — namely, Massachusetts. (The writer says 
this with a full sense of the influence of the decisions 
of the New York courts.) The matter is very re- 
cently suggested by the appearance of volume 155 of 
the New York Reports, in which there seems to be an 
unusually large number of decisions by a divided 
court, several by a bare majority, and in which the 
dissenting opinions are of noticeable merit, and, what 
is very striking, nearly all written by the same judge, 
O’Brien. We shall call special attention to several of 
these in our ‘* Notes of Cases,” and may remark, as a 
matter more of curiosity than of consequence, that the 
dissenters seem to us to have frequently the better of 
the argument. Those who favor the dissemination 
of dissenting opinions will seize on this admission as 
an argument on their side of the dispute, urging that 
the fact may lead eventually to a correction of the law 
announced. But it cannot be denied that the pub- 
lication of these views has a tendency to leave the law 
unsettled, and to encourage other trials of the same 
questions ; and in three cases out of four, the decis- 
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ion may just as well be one way as the other, as a 
matter of practical importance. We all recollect what 
some great English judge said to this effect of the de- 
cisions reported in Meeson & Welsby. It seems to 
us that, under the present system, in reporting the 
opinion in cases where there is dissent, it would be 
more appropriate to report the prevailing opinion as 
an argument for the successful party, and the dissent- 
ing opinion as an argument for the defeated — ror 
that is about what it amounts to outside of the par- 
ticular case. 





NOTES OF CASES. 


EjyuspEM GENERIS. — About as broad an applica- 
tion of this doctrine as we can recall occurred in 
Baldwin v. Fraternal Acc. Ass’n, 21 Misc.124. The 
accident insurance policy limited recovery for injuries 
sustained ‘+ while engaged in polo, base-ball games, 
or bicycling.” It was held that this language as to 
bicycling applied only to professional racers ** who 
make their living by racing on the wheel,” and not to 
those who ride merely for pleasure or convenience. 
But we guess it is right. 


A CONCERT HALL PERFORMER. — In Gates v. 
New York Recorder Co., 155 N. ¥. 228, a recovery 
in libel was sustained, without proof of special dam- 
age, under the New York statute allowing recovery in 
such cases where the words used ‘‘ impute unchas- 
tity.” The charge was that the plaintiff was «‘a 
dashing blonde, twenty years old, and is said to have 
been a concert-hall singer and dancer at Coney Is- 
land.” This is put on the ground that such perform- 
ers and performances at that locality are usually off- 
color, according to the evidence admitted under 
objection. O’Brien, J., and the Chief Judge, dis- 
sented, the former observing that «* some of the most 
respectable women in the land danced or sang at 
public entertainments,” and that ‘it would be im- 
possible to hold that loose morality is necessarily 
imputed to a female from the fact that she is or was 
a concert-hall singer and dancer.” The sting of the 
charge seemed to lie in the words *‘ at Coney Island,” 
but as there are respectable places of amusement at 
Coney Island, the dissenters found no charge in the 
words used, that the lady danced and sang at places 
not respectable, and consequently that the words used 
did not ** impute unchastity,” and consequently that 
no such imputation could be attached to them by evi- 
dence, and therefore there could be no recovery with- 
out proof of special damage. On this point the dis- 


senters said: «* The most that is claimed is that the 
words, it believed, would affect the plaintiff's position 
in society, and deprive her of the position that other- 





wise she might or would be entitled to occupy. Ail 
that might be true of a woman who had been a variety 
actress, or on the stage in some other capacity ; but 
it would not necessarily impeach her personal honor. 
The law cannot take notice of the various and ever- 
changing codes and customs under which a person’s 
proper position in the social world is established or 
gained or lost.” <*It would be impossible to say, 
from the words used ‘ that the’ occupation imputed 
is respectable at one end of the island while not so 
at the other.” The trouble with the decision is that 
the Court seem to take judicial notice that the defen- 
dant meant the ‘* shady ” end of the island. 


THE JUDICIAL BUSINESS OF SUPPRESSING TRAMPS. 
In People v. Howland, 155 N. Y.-270, a bare ma- 
jority of the Court of Appeals hold that an act of the 
legislature, directing justices of the peace in Fort Ed- 
ward to turn over to the supervisor, for the use of the 
town poor, all costs and fees chargeable by them to 
the public in tramp cases, but relieving them from 
the duty of acting in such cases, is unconstitutional, 
as an attempt to curtail the criminal jurisdiction of 
those officers. The chief and two other judges dis- 
sented, O’Brien, J., writing their views, and observing 
among other things : — 

“ The business of hunting down tramps and vagrants in 
the rural districts, in what are called hard times, is capable 
of being developed into a very high state of perfection ; 
and if the justice and constable have a sort of vested right 
in what can be earned in that way, in the nature of prop- 
erty, beyond the power of legislature, there must be certain 
guarantees in the Constitution that have never been discov- 
ered before. When we consider the origin and history of 
the ancient and-henorable.office of justice of peace, it oc- 
curs to me that it it is now very much belittled, if not dis- 
graced, by the contention that it is destroyed whenever the 
legislature attempts to interfere with the opportunities of 
the person who happens to hold it for the time being of 
making money out of it. When this case is stripped of all 
irrelevant argument and illustration, the only objection that 
can be urged against the statute in question is that and 
nothing more. The legislature has relieved the justice of 
a very small part of his duties, and has enacted that, if he 
still insisted on performing them, it should be without fees 
against the town or county, as his predecessors in England 
did centuries ago.” 


FALLING SIGNBOARD. — A novel question arose in 
Reynolds v. Van Beuren, 155 N. Y. 120. The de- 
fendants obtained from Williams, the owner of a 
house, the privilege of erecting upon the roof an ad- 
vertising sign. It was insecurely erected, and was 
blown down upon the plaintiff. Held that the de- 
fendants were not liable. The court said: ‘It can- 
not be that mere advertisers, who for a compensation 
obtain permission from the owner or the tenant to use 
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a building, a fence, a telegraph pole, or physical ob- 
jects of like character for their business, can be made 
liable for the result of personal injuries when such 
objects are blown down by the wind, and where it is 
not shown that the mere use has any connection with 
the accident as the moving cause.” The court inti- 
mates that the owner of the premises is the party lia- 
ble. The case is clearly distinguishable, for example, 
from that of a telephone company which fastens a wire 
to a chimney, whereby it is pulled down upon a 
passer in the street; the company would there be 
liable, for the injury would have occurred in the inev- 
itable use of the structure. 


THE KEELEY CurRE. — A novel case is Wisconsin 
Keeley Inst. Co. v. Milwaukee County, 95 Wis. 153, 
holding that an act of the legislature providing that 
habitual drunkards, pecuniarily unable to pay for 
treatment for such disease, may by judicial order be 
sent to some institution in the state therefor, at the 
expense of the county, is unconstitutional. The state 
may itself set up such an institution, but may not 
thus foster a private one. A distinction is suggested 
in the case of contagious or infectious diseases. So 
in Lowell v. Boston, 111 Mass., 454, it was held that 
an act authorizing the city of Boston to aid citizens 
in rebuilding after the great fire of 1872, was uncon- 
stitutional; and so in State vw. Osawkee, 14 Kans. 
418, of an act to provide destitute citizens with grain 
for seed and feed. The contrary of the principal 
case is held in Mayor, etc. v. Keeley Institute, 81 
Md. 106, and /uz re House, 23 Colo. 87. 


WHISKY FOR VOTES. — Epps v. Smith, 121 N.C. 
157, was an action to recover a penalty against a 
candidate for the office of sheriff, under a statute 
since repealed, for giving money and whisky for 
votes. In the defendant’s sworn statement of elec- 
tion expenses, filed under the law, he admitted that 
he gave whisky to Tom, Dick and Harry, specifying 
the individuals and value, ‘‘to be used as best 
they could and thought proper,” or ‘* wished,” or 
‘¢ pleased,” or ‘* liked,” and the court on appeal, 
disagreeing with the trial court, held this an infringe- 





ment of the act. The court said, among other things : 
‘« The defendant’s counsel called our attention to the 
fact that he had been unable to find in our reports a 
single case brought under its provisions during this 
century or more, except the one against his client. 
This may be so, and yet some enterprising citizen of 
Vance County, some genuine reformer, may have 
determined not to let this statute perish from ‘ in- 
nocuous desuetude.’ It may be a consolation for 
him to know that in his trouble, wherever it is known, . 
he has the deepest sympathy of some of his brother 
officers ; and from the argument of his counsel here 


-it may not be rash to infer that both client and at- 


torney feel, with redoubled conviction of its truth, 
even if the client should be convicted, the force of 
the scriptural declaration that the men upon whom 
the tower of Siloam fell were no greater sinners than 
those who escaped.” 


A Precocious INFANT. — In Southern Ry. Co. v. 
Covenia (Georgia Sup. Court), 40 L. R. A. 253, the 
declaration stated facts showing the tortious killing 
of the plaintiff's child by the defendant, and alleged 
that the child «* was'a boy well formed, precocious, 
and of strong and robust physical powers for a child 
of his age ; that he was physically sound in every re- 
spect, and was capable of rendering, and did render, 
to the plaintiff valuable services, by going upon er- 
rands to neighbors residing near to plaintiff’s resi- 
dence, picking up and bringing in coal and chips to 
make and keep burning fires in the house, bringing 
the broom and other articles used in house-cleaning 
to his mother, picking up and carrying out of the 
house trash and litter which tended to render untidy 
in appearance plaintiff's home, watching and amusing 
plaintiff's younger child while his wife was engaged 
in cooking and attending to her household duties ; 
and that these services were worth to the plaintiff the 
sum of two dollars per month,” but the court -held that 
no cause of action entitling the plaintiff to recover for 
the child’s services was set forth, it being also al- 
leged in the declaration that the child was only one 
year, eight months, and ten days old. 

That younger baby must have been easily amused. 
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FACETIZ. 


“1 HEAR you had an action brought against you 
by a man who broke his collar-bone on your 
door-step. How did the case go?” “Met the 
same fate as he did.” “How do you mean?” 
“Slipped upon appeal!” 


Lorp RussELt of Killowen, years before he took 
silk, was sitting in court, when another barrister, 
leaning across the benches during the hearing of 
a trial for bigamy, whispered: “ Russell, what’s 
the extreme penalty for bigamy?” “Two 
mothers-in-law,”’ replied Russell. 


First JuryMan. “What did you think when 
the judge committed Dobson to prison for con- 
tempt of court?” 

SECOND JuRYMAN. “I was glad he wasn’t a 
mind-reader.” 


A Texas judge was robbed of a horse not long 
ago, and the thief, being apprehended, was 
brought before him for trial. The judge eyed 
the prisoner with deep satisfaction for a minute 
or so, and then delivered himself of the follow- 
ing: ‘Owing to a personal prejudice, the court 
will not hear this case. It will be tried by the 
bailiff, who will find a verdict in accordance with 
the facts. In the meantime,” he added, impres- 
sively, “the court will go outside and bend a 
rope and pick out a good tree.” 


Mr. CLeave, when tried before Lord Lynd- 
hurst in the Court of Exchequer, acted as his 
own counsel, and began his argument by remark- 
ing that before he sat down he feared he should 
give an awkward illustration of the truth of the 





old adage, namelys “ that he who acts as his own 
counsel has a fool for a client.” The judge at 
once remarked, “Oh, Mr. Cleave, don’t you 
mind that adage ; it was framed by the /awyers.” 


Proressor Tracy Peck used to tell a story of 
how a Yale man saved his life. He was about 
to be hung in Texas for horse stealing and said 
“ Hold on, gentlemen, do you know who you are 
hanging? Iam a graduate of Yale college and 
here is my diploma.” It being printed on vellum 
in Latin no one could read it, and thinking he 
must be an important personage they let him go 
free. 


A GEorGIA jury recently brought in the follow- 
ing extraordinary verdict. ‘We, the jury, find 
the defendant almost guilty.” 


BritisH respectability has been defined in a 
London police court. A woman, charged with 
begging pleaded: “I am a respectable tailoress. 
Why, I make trousers for Mr. Newton, the mag- 
istrate. If I’m respectable enough for that, I’m 
good enough for anything.” And the court sus- 
tained her. This is somewhat reminiscent of the 
tailor who vainly tried to make clear his identity 
to the Duke of Wellington. ‘ Why,” said he, 


“general, don’t you. know me? I made yer 


breeches.” Recognition dawned in the great 
duke’s eyes as he cordially grasped his inter- 
locutor’s hand, and exclaimed: “ Why, Major 
Britches, how are you?” 





NOTES. 


Tue “ Gazette de Pekin” recently published a 
decree of the Emperor of China on which some of 
our yellow journalists may meditate while thank- 
ing Providence that they are not journalists of the 
Yellow Kingdom. The Emperor has commuted 
the sentence of the journalist Nong-tzi to simple 
decapitation. Such clemency was unlooked for. 
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Nong-tzi had omitted, in a work in which he had 
occasion to name several Chinese emperors, to 
give them all their titles. This crime well meri- 
ted quartering, and to many the commuting of 
the penalty seemed a regrettable weakness on the 
part of the Son of Heaven. However, they were 
somewhat reassured by a precaution that their 
sovereign took. To eradicate all pernicious 
germs, he ordered the children of Nong-tzi to 
be decapitated also. Emperor William’s methods 
of suppressing journalists are tame in comparison. 
The Russians may suppress all they want to with- 
out rivaling their Asiatic neighbor ; and the Eng- 
lish will probably be despised for not wanting to 
suppress anything at all. 


Worp comes from France that we have a con- 
vict in Connecticut, named John Henry Davis, 
who knows all Shakespeare’s plays by heart, and 
has given fourteen years of his life to the study of 
the dramatist. Before he was imprisoned he 
knew nothing of Shakespeare or his works, but his 
interest was aroused by hearing a clergyman, 
who had just returned from Stratford-on-Avon, 
talking of the poet’s birthplace. Davis is said to 
possess the best editions of Shakespeare, and to 
be in correspondence with all the most famous 
Shakespeareans. His favorite tragedy is “ Ham- 
let,” and the only ambition of his life to be par- 
doned so that he can go England and visit 
Stratford. In Switzerland, says the same au- 
thority, lives a man who recently began to read.a 
book containing 123 hymns, and can now recite 
each of them correctly as its number is men- 
tioned. 


To the Earl of Sussex was granted the privi- 
lege of wearing a nightcap in the royal presence 
of Queen Mary. The fact is mentioned in Miss 
Strickland’s “ Lives of the Queen of England ” 
as being one of the odd rewards bestowed by 
Mary upon her friends after her accession. The 
earl was a valetudinarian, and had a great fear 
of uncovering his head. Considering, therefore, 
that the colds he dreaded respected no person, 
he petitioned Queen Mary for leave to wear 
a nightcap in her presence. The queen not 


only gave him leave to wear one, but two night- 
caps if he pleased. His patent for this privilege 
is unique in royal annals: “ Know ye that we do 
grant to our well-beloved and trusty cousin and 





councillor, Henry, Earl of Sussex, license and 
pardon to wear his cap, coif, or nightcap, or any 
two of them at his pleasure, as well in our pres- 
ence as in the presence of any other person within 
this realm, or in any other place in our dominions 
whatsoever during his life, and these our letters 
shall be sufficient warrant in his behalf.” 

The queen’s seal, with the garter above it, was 
affixed to this singular grant. Three persons in 
Great Britain alone enjoy the privilege of remain- 
ing covered in the royal presence — namely, 
Lord Forester, Lord Kinsale and the master of 
Trinity College, Cambridge. 


“ PROBABLY the most extraordinary coincidence 
connected with the Zola trial,” says the London 
“ Daily Chronicle,” “is the fact that whilst the 
eminent novelist was being so pluckily defended in 
one court by Maitre Labori, in another and adjoin- 
ing court a man named Zola was condemned to 
three years’ hard labor for forging the signature 
of a certain Mme. Labori, neither the convict nor 
his victim being in any way connected with M. 
Emile Zola or his advocate. 


One is scarcely at liberty to ‘say, without the 
consent of the Supreme Court, what the intention 
of Congress was in creating the Interstate Com- 
merce Commission, says Prof. Henry C. Adams 
in the April “ Atlantic.” Accepting, however, the 
language of the act as the only basis of interpre- 
tation, it seems clear that the ability of the com- 
mission to perform its duties was made dependent 
upon the coéperation of the courts. Had it been 
possible for the courts to have accepted the spirit 
of the act, and to have rendered their assistance 
heartily and without reserve, there is reason to 
believe that the pernicious discrimination in 
railway service and the unjust charges for trans- 
portation would now have been in large measure 
a thing of the past. As it is, the most significant 
chapter in the history of the commission pertains 
to its persistent endeavors to work out some 
modus vivendi without disturbing the dignity of 
the judiciary. 


A RATHER curious law case is likely to arise 
out of the use of poisoned grain in Essex, 
England. With the view of thinning down the 
sparrows, which were much too numerous to 
please, a farmer scattered poisoned wheat over a 
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newly sown field. Sparrows came, ate the grain, 
and flew away to an orchard to digest it. Bya 
chance, which that farmer must regard as the un- 
luckiest hostile fates could send, some of the spar- 
rows perched in a tree under which a number of 
valuable hawks trained for falconry were standing 
on their “blocks,” as the feeding perches are 
called. In due time the strychnine took effect 
and the sparrows fell dead among the grateful 
hawks, who, of course, ate all those their jesses 
allowed them to reach, and, equally, of course, 
died in their turn. The death of the hawks was 
speedily traced to the sparrows, whose destruc- 
tion by illegal methods was traced to the farmer, 
who, being haled before the bench by the officers 
of the R.S. P. C. A., was smartly fined ; and now 
the bereaved owner of the hawks contemplates 
the propriety of “ going for’ that farmer in his 
turn, to recover the value of the birds. 





CURRENT EVENTS. 


OCEAN waves have on a number of occasions 
dashed over the tops of light-houses which are one 
hundred and fifty feet high. As a wave in the open 
ocean is accompanied by a depression as deep as 
the wave is high, a.ship in the trough of the sea en- 
countering such waves would be banked by hills of 
water, if the term may be used, three hundred feet 
high. The largest waves are seen off Cape Horn, ris- 
ing to forty-six feet in height and 765 feet long from 
crest to crest. Waves in the North Atlantic have 
been observed to rise forty-three feet in height. In 
the German Ocean the height does not exceed thir- 
teen and one-half feet, and in the Mediterranean, 
fourteen and one-half feet. 


THERE is practically no such thing as freedom of 
the press in Japan. Whenever a newspaper pub- 
lishes something unfriendly to the government it is 
suppressed, and the editor is sent to prison. The 
real editor is never imprisoned, though. Every news- 
paper has what the Japanese call a «* dummy editor,” 
and his sole duty is to go to jail every time the paper 
is suppressed for offending the Mikado. Then the 
real editor changes the name of the paper, and keeps 
on publishing it. Dummy editors spend most of 
their time in prison. 


THE oldest paper in the world is the “ Kin Pan” of 
Pekin. For nearly a thousand years it has been pub- 


lished regularly, first as a monthly, up to the year 
1361, when it became a weekly, and for the last 
ninety years as a daily. 





THE most widely separated points between which 
a telegram can be sent are British Columbia and New 
Zealand. The telegram would cross North Amer- 
ica, Newfoundland, the Atlantic, Britain, Germany, 
Russia, (European and Asiatic), China, Japan, Java 
and Australia. It would make nearly a circuit of the 
globe, and would traverse over 20,000 miles in doing 
so. 


THE seal worn by the Pope and used by him on 
official documents to which the signature is attached, 
has on it the engraving of a fish, with the cipher of 
the wearer, Since the thirteenth century every Pope 
has worn a ring of this character, and it is shattered 
with a hammer when the wearer dies, to prevent its 
use on a forged document. 


NEARLY 1,200,000 pounds of colors are used by 
the United States Government annually for printing 
paper money, revenue, and postage stamps. 


SomE of the screws used in watches are so small 
that it takes 380,000 of them to weigh a pound. 


THERE are in circulation in China at the present 
time, coins bearing the names of emperors who lived 
2,000 years ago. 


THE steam power of the world may be reckoned 
as equivalent to the strength of 1,000,000,000 men, 
which is more than twice the number of workmen 
existing. 


GOLF can positively be traced in Scottish history 
to 1457, and it is believed to have been played much 
earlier than that date. 


A PROPOSAL was made some time ago in a Belgian 
journal for the celebration of the seven hundredth 
anniversary of the discovery of stone coal, which was 
made in 1197 by a blacksmith of Liége. He found 
a kind of black earth, and, wood and charcoal being 
very dear at the time, the thought occurred to him to 
try its properties as a combustible. This black earth 
was coal. The man’s name was Hullioz; whence 
the French word for coal — ouille. Authentic docu- 
ments show that coal mines were fully worked in 
Belgium in 1228 and 1229. The use of coal was in- 
troduced into England in 1340, but did not become 
common till the beginning of the sixteenth century. 
It was first mined in France in the fourteenth cen- 
tury; in Austria and Bohemia in the last century; 
while it was mined in North Germany about the year 
1200. — Popular Science Monthly. 
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LITERARY NOTES. 


THE leading article in APPLETONS’ POPULAR 
SclENCE MonruHLyY for August is a timely discussion 
of «* What to Tax and How to Tax it,” by the Hon. 
David A. Wells. Dr. R. W. Shufeldt contributes a well- 
illustrated article entitled, ‘«* Some Uses of the Camera 
in Zodlogy.” The mysterious and beautiful phenome- 
non known as the ‘Aurora Borealis” is described 
and pictured by W. Farrand Felch. Prof. Israel C. 
Russell contributes an important geologic and topo- 
graphic study under the title «« Topographic Features 
due to Landslides.” ‘+ The Romance of Race,” by 
Grant Allen, discusses the interesting and important 
popular aspects of the race question. Prof. Mary 
Roberts Smith, contributes a thoughtful essay under 
the title «* Education for Domestic Life. Dr. M.W. 
Barr is the author of a most timely article on «‘ The 
Training of Mentally Deficient Children,” 


HARPER’S MAGAZINE for September contains 
‘*Days in the Arctic, notes from the Journal of 
Frederick G. Jackson.” ‘An Angel in a Web,” a 
novel by Julian Ralph, part I. ‘* The New Fiscal 
Policy of the United States,” by Worthington C. Ford. 
«* The Romance of a Mad King,” by Rev. Alexander 
Mackay-Smith, D.D. A vivid sketch of the life of 
Wagner’s patron, King Louis II. of Bavaria. ‘+ Mr. 
Gladstone. Second paper. Reminiscences, Anec- 
dotes, and an estimate,” by George W. Smalley. 
‘* United States Foreign Military Expeditions,” by 
Prof. Albert Bushnell Hart. ‘+ Social Life in the 
British Army, part I.,” by a British officer. ‘+ The 
Turk at Home,” by Sidney Whitroan, F. R. G. S. 
«Future Policy of the United States,” from an Eng- 
lish point of view, by James Bryce. The stories of 
this number are, “Justice and the Judge,” by Mar- 
garet Deland ; ‘‘ Sun-down Leflare’s Warm Spot,” 
by Frederic Remington; «+ After All,” by Katrina 
Trask; and ‘‘The One Thing Needful,” by Alice 
Duer. 


TuHIs year the colored cover of the August fic- 
tion number of SCRIBNER’S MAGAZINE is one of 
the four prize designs by Albert Herter. The 
war has necessarily crowded out some of the illus- 
trated short stories. Mr. Davis sends a brilliant 
account of “The Landing of Shafter's Army,” 
and the raising of the American flag. John R. 
Spear’s who was present at the bombardment of San 
Juan, has written, under the title, «* The Chase of 
Cervera,” a picturesque and stirring narrative of the 
movements of Admiral Sampson’s squadron. Under 
the title «* Episodes of the War,” SCRIBNER’S will 
give in each number brief and vivid accounts of 





dramatic incidents. Mr. Spears contributes, +‘ The 
Winslow Affair.” J. F. J. Archibald, describes the 
actual ‘‘ First Engagement of American Troops on 
Cuban Soil.” «+The Amalgamated Bill” is a short 
story of very original motive by Charles Warren. 
‘*Gormley’s Scoop” is a newspaper story turning on 
a supernatural event, written by E. A. Walcott. 
‘© A Saga of the Seas” is another Golden Age story 
by Kenneth Grahame, the chronicler of child-life. 


THE complete novel in the August issue of LIPPIN- 
coTT’s, ‘* The Last Rebel,” is by Joseph A. Altsheler. 
The scene is a lonesome post in the southern Alle- 
ghanies, held for the Confederacy by a chivalrous 
monomaniac after the unpleasantness of 1861-65 had 
ended. ‘+ Tudie” and ‘« Misery” as described re- 
spectively by Alice Miriam Roundy and Elizabeth F. 
Tittle, were girls of extremely diverse situation and 
fortune. Edwin A. Pratt and John Ford Barbour 
narrate the amatory exploit of «‘ A Fortune-hunter.” 
The prospects of «* The United States as a Colonial 
Power” are considered by Fred. Parry Powers. 
George J. Varney writes of «* Signalling in War-time,” 
and George Ethelbert Walsh of ‘ Privateers.” A 
bit of old frontier history is given by Elizabeth 
Wormeley Latimer under the title «‘ In Ohio a Hun- 
dred Years Ago.” 


In the ATLANTIC MONTHLY for September, Prince 
Kropotkin, the Russian revolutionist and refugee, 
begins his reminiscences, which it is believed will be 
among the most interesting publications of the sort 
that have appeared for many years in any quarter of 
the world. Under the title of «* America’s Jubilee of 
Science,” W. J. Magee will write of the magnificent 
achievements of American scientists during the past 
half century. The letters of Thomas Carlyle to his 
‘¢ little sister Jenny ” (Mrs. Hanning), recently dis- 
covered, which begin in this number, will be edited 
by Mr. Charles Townsend Copeland, who will also 
prepare for the ATLANTIC a paper on ‘‘ Carlyle as a 
Letter Writer.” The stories are: «* At The Twelfth 
Hour,” by Joseph Altsheler ; «* The March of Prog- 
ress,” by Charles W. Chesnutt; ‘* The Circle of 
Death,” by Miss G. D. Wetherbee. . 


THE relations of England and America continue to 
be much discussed in the English reviews. Two 
noticeable articles, looking at the question from 
slightly different points of view are reprinted in THE 
LivinG AGE from ‘* The Nineteenth Century.” One 
is by Frederick Greenwood and the other by Sir 
George Sydenham Clarke. 
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